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“In general, the public, which on the whole likes its society orderly, is
better disposed to the prosecutors as enforcers of order than to defense
lawyers as challengers of that order in the interests of a fair trial.”

Defense lawyer and former prosecutor, Kendall Coffey'

“[A]bsolutely everything that public defenders do is about challenging the
status quo—pretrial motions, cross-examination, filing appeals. In fact,
their mere existence poses such a challenge.”

Former Executive Director, District of Columbia Public Defender
Service, Cynthia Jones®
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[. INTRODUCTION
A. Overview

This Article argues that there is a psychological bias toward the status
quo—represented by police and prosecutors, who are themselves subject to
this bias.* The bias is pervasive, also affecting judges, juries, and much of
the broader citizenry.” More specifically, this bias is toward preserving the

3. See generally SOCIAL AND PSYCHOLOGICAL BASES OF IDEOLOGY AND SYSTEM JUSTIFICATION
[hereinafter SYSTEM JUSTIFICATION BASES] (John T. Jost et al. eds., 2009) (collecting essays
demonstrating the psychological, sociological, and historical forces biasing much judgment toward
supporting current social systems, that is, toward the status quo). “System justification theory” is the
umbrella term for these biases. /d. Sometimes the term “status quo bias” is used as a synonym for
system justification, sometimes as referring to a subset of several biases fitting under the umbrella term.
Id. Here I prefer to use the term “status quo bias” in its broader sense because it better conveys this
Article’s themes.

4. See infra Part I11.B.

5. See infra Part 11.
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current social system, particularly in the context of criminal justice.® The
role of defense counsel, both at trial and pre-trial—and 1 see the two
criminal justice process stages as inseparable—is most often to combat the
status quo’s psychological power.” Once this point is understood, it has
doctrinal, legislative, practical, and policy implications for providing for a
more robust right to counsel.®

I am not arguing, however, that the status quo always benefits the
state. To the contrary, in some cases, such as rape trials,” white-collar
prosecutions of the wealthy,'” and many prosecutions of corporations,'' the
status quo favors the defense. But in the run-of-the-mill prosecutions of the
poor, largely racial minorities, for street and other crimes that dominate
criminal court case loads, the way things are is understood as the way they
should be."* The defense must combat this understanding.

Three cautions are necessary. First, I do not mean by this argument to
condemn police and prosecutors for defending the system. That is their
natural and appropriate role.” A social system without a significant

6. See infra Part IV.A.1.

7. Seeinfra Part IV.

8. See infra Part IV.

9. See generally ANDREW E. TASLITZ, RAPE AND THE CULTURE OF THE COURTROOM 1 (1999)
[hereinafter TASLITZ, RAPE AND THE COURTROOM] (crafting an extended argument that courtroom
linguistic and ideological practices bias jury rape case decisions, especially in consent defense cases,
toward the defense).

10. See infra text accompanying notes 29-35. American ideologies rooted in the Protestant ethic
favor the wealthy as competent people deserving of their social status. Eric Luis Uhlmann et al.,
America Moral Exceptionalism, in SYSTEM JUSTIFICATION BASES, supra note 3, at 24, 27. Moreover,
for this very reason, the wealthy are higher status people, and higher status witnesses start with a
credibility advantage over lower status witnesses in the courtroom. See TASLITZ, RAPE AND THE
COURTROOM, supra note 9, at 67-75. This admiration for the wealthy is itself indicative of a status quo
bias. See infra text accompanying notes 36-41.

11. See, e.g., LAWRENCE LESSIG, REPUBLIC, LOST: HOW MONEY CORRUPTS CONGRESS—AND A
PLAN TO STOP IT (2011) (articulating an extended explanation of how campaign finance and lobbying
rules and practices allow the voice of the wealthy and powerful to dominate federal policymaking, too
often drowning out the voices of ordinary people). In a capitalist system often dominated by large
corporations and similar entities, most profit-making corporations necessarily are part of the political
and economic status quo and fight to defend and extend the frequent dominance that our system permits
them. /d.

12.  See generally MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE
AGE OF COLORBLINDNESS (2010) (describing the current criminal justice system status quo as one so
disproportionately affecting poor racial minorities as to constitute a “new Jim Crow”—a race-based
social system designed to subordinate African-Americans and other racial minorities—and explaining
how the system maintains this subordination). See infra Part IV.A (explaining why criminal trials and
other criminal justice processes tend to favor the status quo).

13.  See Alafair S. Burke, Talking About Prosecutors, 31 CARDOZO L. REV. 2119, 2121-27 (2010)
(discussing prosecutors’ self-perceptions). The success of prosecutors, as well as police to some degree,
is often gauged, however, by their ability to put criminals in jail, and not necessarily their ability to
enforce the law. /d.
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measure of stability cannot survive or prosper.'* But the same is true if the
system cannot change either to meet new needs or to right existing wrongs.
A proper balance between stability and change is necessary.”” The status
quo bias weights the balance too far toward sclerosis rather than growth.
Reducing the bias’s effect is more likely to promote a kind of social
homeostasis for the body politic. A properly functioning adversary system,
rather than one both psychologically and materially weighted against poor
defendants, is among the best ways to restore the body’s political health.'®

Second, although this Article addresses defense counsel’s role, the
primary purpose of the bulk of the Article is to prove that status quo bias is
so pervasive, especially in the criminal justice system, that a counterweight
is needed.'” The last major part of this Article illustrates ways in which
defense counsel—and likely only defense counsel—can properly serve that
function.”® In an underfunded system of assembly-line justice, however,
defense counsel might not only fail to serve as a counterweight but also
might herself end up promoting the status quo—a position harmful to her
client. The difficulty of her counterweight role—which much of this
Article demonstrates—is why properly resourced and trained defense
counsel is so important."’

Third, illustrating every way in which defense counsel can counteract
status quo bias and every stage at which she can do so is a voluminous task.
I do not attempt it here. My examples emphasize jury trial and trial-
preparation tactics, though I touch on other matters such as guilty-plea
preparation (which ideally should be almost as thorough as trial
preparation).” But the logic of these examples should serve readily to

14. See KEITH J. BYBEE, ALL JUDGES ARE POLITICAL—EXCEPT WHEN THEY ARE NOT:
ACCEPTABLE HYPOCRISIES AND THE RULE OF LAW 84, 92, 102 (2010) (discussing the importance of
law’s stability).

15.  See id. (noting societal benefits in some challenges to legal stability).

16. See RICHARD DELGADO, THE RODRIGO CHRONICLES: CONVERSATIONS ABOUT AMERICA AND
RACE 48 (1995) (discussing law’s “homeostatic function” of trying to return to the status quo). Iam not
arguing that a properly functioning adversarialism is all that is necessary for the system to work at its
best, nor that countering status quo bias is the sole role of defense counsel in an adversary system. But it
is an important role. Furthermore, though making empirical claims—that there is such a bias and that
defense can help to counteract it—the argument here is fundamentally a normative one: a plea for how
to improve the system. This piece does not address the political feasibility of change. But before
reformers can agitate for change, they must know what change they want, why they want the change,
and what arguments support it. That educational role is this Article’s major goal. It is worth noting too
that many factors other than status quo bias determine case outcomes. See generally JESSICA D. FINLEY
& BRUCE D. SALES, THE SCIENCE OF ATTORNEY ADVOCACY: HOW COURTROOM BEHAVIOR AFFECTS
JURY DECISION MAKING (2012) (discussing many of these other factors).

17.  See infra Part IV.A-E.

18. See infra Part V.

19. See supra Part 1.

20. See supra Part L.
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suggest the importance of defense counsel’s status counterweight role in
other contexts and to other audiences.”'

B. What Is to Come

Part II of this Article, immediately following this Introduction,
explains the ideological forces that encourage a bias toward the status quo.
These forces are rooted in a Protestant ethic and winners-versus-losers
ideology, which both assume that people get what they deserve.
Conservative ideology and certain personality traits magnify embrace of the
status quo.

Part III explains the cognitive and emotional causes of the bias. These
processes include belief in a just world, the availability heuristic—favoring
what is most easily available to thinking (how things are) over what is less
readily available (how things might be), and anchoring (using starting
points from which we resist deviating too greatly).

Part IV extends this analysis to the criminal justice system, first
explaining what aspects of the system trigger the bias, then examining why
law enforcement in particular is especially likely to defend the status quo
and to be blind to its flaws and to the occasional wisdom of its alternatives.
Triggers include a perceived—but not extreme—threat to a system’s
legitimacy, a suspect’s low social status, and significant perceived
dependence on the existing social system. Law enforcement may suffer
from tunnel vision, selective information processing, behavioral
stereotyping, conformity effects, and confirmation bias.”> Part IV also
explores some of the ill social consequences of status quo bias, including
convicting the innocent and reducing community support for the police.

Part V examines some of the ways in which defense counsel can serve
as a counterbalance to the status quo bias. Zealous pretrial investigation to
support system counter-narratives; challenging law enforcement as
committing extreme violations of procedural rules, engaging in gross
corruption, or displaying startling incompetence; portraying a client as
personally less threatening to the status quo; anti-status-quo-informed jury
voir dire; and informed use of relevant scientific evidence are among

21. See supra Part L.

22. Tunnel vision can be a particularly important problem. See Keith A. Findley & Michael S.
Scott, The Multiple Dimensions of Tunnel Vision in Criminal Cases, 2006 Wis. L. REV. 291, 292. The
authors point out that

by tunnel vision we mean that “compendium of common heuristics and logical fallacies,”
to which we are all susceptible, that lead actors in the criminal justice system to “focus on
a suspect, select and filter the evidence that will ‘build a case’ for conviction, while
ignoring or suppressing evidence that points away from guilt.”
Id. (quoting Dianne L. Martin, Lessons About Justice from the “Laboratory” of Wrongful Convictions:
Tunnel Vision, the Construction of Guilt and Informer Evidence, 70 UMKC L. REV. 847, 848 (2002)).
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counsel’s tools for combatting the state’s pro-current-social-system
advantages.”

Part VI, the Conclusion, briefly examines some of the implications for
doctrine, legislation, and legal practice of recognizing defense counsel’s
critical counterbalancing role. These implications are briefly stated because
this Article’s goal is to open a conversation about a new, but
underappreciated and under-theorized role for defense counsel—that of
irritant to the status quo—not to end that conversation.

II. SYSTEM-JUSTIFICATION THEORY AND IDEOLOGY

This Part of this Article seeks to make the case that status quo bias—or
system justification—is a pervasive and powerful phenomenon in American
culture.* Part II, Section A addresses one cultural source of this
phenomenon: the Protestant ideology of earthly desert, moral absolutism,
and individual merit. Part II, Section B addresses a related but still distinct
source: the American obsession with winning. Part II, Section C explains
that this ideological grip is strongest for political conservatives—a point
that, as a later section will explain, has significance for jury selection. Part
IIT will thereafter turn to the cognitive and emotional, rather than
ideological, causes of status-quo-bias. Parts II and III set the stage for Part
IV’s application of these general principles to the specific context of the
criminal justice system.

23.  See Jenny Roberts, Too Little, Too Late: Ineffective Assistance of Counsel, the Duty to
Investigate, and Pretrial Discovery in Criminal Cases, 31 FORDHAM URB. L.J. 1097, 1097-1104 (2004)
(discussing the centrality of pretrial investigation, including discovery, to the effective assistance of
counsel). Professor Darryl Brown notes, however, how frequently inadequately resourced defense
counsel fall short of fulfilling their proper role:

Moreover, defense counsel have limited ability to extend investigations and prepare
rigorous confrontation of evidence. What the Supreme Court tried to grant through
constitutional doctrine, legislatures have been able to limit through funding constraints so
that defenders have little time and few resources for most cases. Accounts of poor defense
practice, especially for indigents, are widespread and routine across a wide array of
jurisdictions. One study of appointed counsel in New York City found that defense
attorneys visited crime scenes and interviewed witnesses in only 4% of non-homicide
felonies, rates rose to only 21% for homicides. Defenders employed experts in only 2% of
all felony cases (and only 17% for homicides). More recent studies of appointed counsel
representation in other jurisdictions suggest these figures are fairly typical.
Darryl K. Brown, The Decline of Defense Counsel and the Rise of Accuracy in Criminal Adjudication,
93 CALIF. L. REV. 1585, 1602-03 (2005) (footnotes omitted).
24. See infra Part 1. A.1-2.
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A. Protestants and Winners
1. Desert and the Protestant Ethic

Ideology, though itself a contested concept, can fairly be defined as a
conceptual framework structuring our thinking about the social world and
our role in it.” Ideology makes a particular social system “seem natural,
god-given, or ideal, so that the subordinate classes accept it without
question.”*

One American ideology that helps to sustain the status quo has its
roots in a cluster of Protestant values deeply embedded in American
history.27 These values, research reveals, continue to affect behavior
unconsciously, even among individuals who consciously reject the
ideology’s precepts.”® Central to this ideology is the idea of individual
merit.”” Earthly reward and punishment reflect a meritocracy.® The
worthy thrive, and the unworthy suffer.’’ Income and social status are,
thus, earned by good works and character, poverty and stigma similarly
earned, albeit by ill behavior.”> More Americans than in most other cultures
endorse the belief that people get what they deserve.” Fully 96% of
Americans believe in teaching their children that hard work is the key to
success.”* More Americans than in most cultures in developed nations
believe in a just world in which the righteous are rewarded and the evil or
lazy are punished.”

An important consequence of this embrace of a Protestant ethic of
desert is the promotion of prejudice against lower status social groups: the
undeserving.’® This prejudice is expressed as a character-based judgment:

25. See Andrew E. Taslitz, Patriarchal Stories I: Cultural Rape Narratives in the Courtroom, 5 S.
CAL. REV. L. & WOMEN’S STUD. 387, 404-10 (1996) [hereinafter Taslitz, Patriarchal Stories].

26. MIKE CORMACK, IDEOLOGY 13-14 (1992). See generally IDEOLOGY, PSYCHOLOGY, AND LAW
(Jon Hanson ed., 2012) (collecting articles addressing the role of ideology and related psychological
processes in the law).

27. See Uhlmann et al., supra note 10, at 27, 32-33.

28. Seeid. at 32-33,47.

29. Seeid. at 32-33.

30. Seeid. at 33.

31. Seeid. at 34.

32. See WAYNE E. BAKER, AMERICA’S CRISIS OF VALUES 50-61 (2005) (discussing which
protestant values have survived over generations and how others have been altered).

33.  See Uhlmann et al., supra note 10, at 34-36.

34. See BAKER, supra note 32, at 51; Uhlmann, supra note 10, at 34;.

35. Uhlmann et al., supra note 10, at 36; FONS TROMPENAARS & CHARLES HAMPDEN-TURNER,
RIDING THE WAVES OF CULTURE: UNDERSTANDING DIVERSITY IN GLOBAL BUSINESS 60-63 (3d ed.
1998).

36. See Uhlmann et al., supra note 10, at 36 (“The (often implicit) belief that bad people are
punished on earth contributes to ideologies that justify social inequality,” including a related set of
values that foster “prejudice against members of low-status social groups.”). See generally John T. Jost
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the poor and the lowly lack the personality traits of thrift, honesty, and hard
work necessary for success.”” Thus, in various studies, those most fervently
embracing the Protestant work ethic were also most likely to embrace
negative stereotypes toward African-Americans.”® In one experiment,
priming Protestant values led whites to endorse stereotypes of blacks as
lazy and undisciplined.”® Listening to a speech about Protestant work
values similarly led white participants to view otherwise similarly situated
black participants as less competent than the whites.*” Priming
experimental subjects with statements reflecting the Protestant ethic of
success as reflecting desert likewise led participants to justify to themselves
unfairly treating members of lower status groups.*'

High levels of religiosity are also closely linked to such traditionalist
moral values as protecting the heterosexual nuclear family, respecting
religion, embracing nationalistic fervor, and repressing sexuality.” But
Americans are, on average, among the most religious people in the Western
world.* Persons seemingly deviating from these prescribed traditional
behaviors, as may also often be true of many of those ensnared in the
criminal justice system, will, thus, be despised as undeserving of equal
treatment.**

& Mahzarin R. Banaji, The Role of Stereotyping in System-Justification and the Production of False
Consciousness, 33 BRIT. J. SOC. PSYCHOL. 1 (1994).

37. See Uhlmann et al., supra note 10, at 36 (“[T]he belief that America is a meritocracy leads to a
strong consistency pressure to further believe that individuals and groups who do less well lack the traits
needed for success.”).

38. Seeid. at 36-37.

39. See id. at 36. See generally Trwin Katz & R. Glen Hass, Racial Ambivalence and American
Values Conflict: Correlational and Priming Studies of Dual Cognitive Structures, 55 J. PERSONALITY &
Soc. PSYCHOL. 893 (1988).

40. See Monica Biernat et al., Violating American Values: A “Value Congruence” Approach to
Understanding Outgroup Attitudes, 32 J. EXPERIMENTAL SOC. PSYCHOL. 387, 403-06 (1996).

41. See Uhlmann et al., supra note 10, at 36.

42. Seeid. at 37. These are the “traditional values” included in the index of such values used by
the World Values Survey. See RONALD INGLEHART, MODERNIZATION AND POSTMODERNIZATION:
CULTURAL, ECONOMIC, AND POLITICAL CHANGE IN 43 SOCIETIES 39-50 (1997); BAKER, supra note 32,
at 189-97.

43. See Uhlmann et al., supra note 10, at 37 (noting that, while other historically Protestant nations
have secularized, “America maintains an extremely high rate of religiosity in the face of enormous
prosperity”); DAVID HACKETT FISCHER, ALBION’S SEED: FOUR BRITISH FOLKWAYS IN AMERICA
(1989).

44. See, e.g., Alexander T. Vazsonyi & Elizabeth Trejos-Castillo, Crime and Deviance in the
“Black Belt”: African American Youth in Rural and Nonrural Developmental Contexts, in THE MANY
COLORS OF CRIME: INEQUALITIES OF RACE, ETHNICITY, AND CRIME IN AMERICA 122, 122-37 (Ruth D.
Peterson et al. eds., 2006).
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2. Moral Absolutism

Another important aspect of the Protestant ethic is moral absolutism.
Such absolutism views right and wrong as black and white.* The same
moral rules apply to everyone, regardless of circumstances, and the rules
are clear and therefore easy for those who respect them to follow.*
Absolutism tends to prevail in impoverished, highly religious societies like
Nigeria, rather than modern wealthy, secular societies like France.”” Yet, as
one group of authors puts it, “Americans today score closer to Nigerians
than they do to Swedes” on moral absolutism.” Indeed, American
absolutism has been steadily growing in recent years—a phenomenon
crossing differences in gender, wealth, race, and age.*” As twentieth
century philosopher Walter Lippmann put it, sharply distinguishing good
from evil is “one of the great American traditions.”” Two social scientists
have argued that the rapid development of mass incarceration,
disproportionately of racial minorities, over the last several decades is in
part due to the American willingness to characterize offenders against the
dominant moral system as irredeemably evil.’' Evil people must be
separated from non-evil people to avoid the former tainting the latter’s
essence.”

Americans likewise display a penchant for seeing society as constantly
devolving from some perceived, desirable moral status quo.” The media,
in its effort to attract eyeballs to its product, feeds this impression with
stories meant to shock and titillate.”* Crime stories play a large role in
creating this image of an ever-growing threat to the social system.” Such

45. See Uhlmann et al., supra note 10, at 38.

46. Seeid.

47. Seeid.

48. Id.

49. See BAKER, supra note 32, at 173-79; Uhlmann et al., supra note 10, at 38.

50. PETER SINGER, THE PRESIDENT OF GOOD & EVIL: THE ETHICS OF GEORGE W. BUSH 209
(2004).

51. See GEERT HOFSTEDE ET AL., CULTURE AND ORGANIZATIONS: SOFTWARE OF THE MIND:
INTERCULTURAL COOPERATION AND ITS IMPORTANCE FOR SURVIVAL 248 (2010).

52.  See id.; Uhlmann et al., supra note 10, at 40.

53.  See Uhlmann et al., supra note 10, at 45; Richard P. Eibach et al., When Change in the Self Is
Mistaken for Change in the World, 84 J. PERSONALITY & SOC. PSYCHOL. 917, 917 (2003).

54. See Andrew E. Taslitz, Information Overload, Multi-Tasking, and the Socially Networked
Jury: Why Prosecutors Should Approach the Media Gingerly, 37 J. LEGAL PROF. (forthcoming 2013)
(manuscript at 9-12, 32-35, 42-47) (on file with author); Andrew E. Taslitz, The Incautious Media, Free
Speech, and the Unfair Trial: Why Prosecutors Need More Realistic Guidance in Dealing with the
Press, 62 HASTINGS L.J. 1285, 1303-05 (2011) (discussing how the media is drawn to crimes that
amplify fear); LYNN S. CHANCER, HIGH-PROFILE CRIMES: WHEN LEGAL CASES BECOME SOCIAL
CAUSES 11-12 (2005) (using high-profile crimes to show how media coverage extends crimes from the
courtroom to the television and internet).

55.  See TASLITZ, RAPE AND THE COURTROOM, supra note 9, at 8-10 (discussing the role of media
in creating perceptions of what constitutes rape).
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perceived threats further trigger pro-status-quo implicit biases and
stereotypes linked to basic judgments of worth.® Once again, persons
ensnared in the criminal justice system are simply likely to be labeled
“evil,” thus, threats against the status quo. In more colloquial terms,
criminal suspects are “losers.”

B. Loving the Winner

Several commentators have, indeed, spoken of the American ideology
of loving the winner, disapproving of the loser.”” Our love of competition
exceeds all other countries’,”® as does our belief in the fairness of unequal
outcomes.” Winning reassures Americans that they have a valued place in
society and that their lives have meaning.”” Losing represents “the abyss.”®!
Winning differentiates us from others and brings satisfaction from the
competitive struggle.®” It also puts us in a group, the winners, distinct from
the group of losers.”” For Americans, however, the “very fact of standing
apart from someone else is what defines us.”® The excitement of
overcoming uncertainty in the process of struggling also leads to a sense of
vindication when the prize is won.”” Success breeds pride and self-esteem
because it requires hard work and strong character; success is a marker of
deserving more than others.® In Christian terms, “only those who heed the

56. See infra text accompanying notes 223-31; Charles Ogletree et al., Criminal Law: Coloring
Punishment: Implicit Social Cognition and Criminal Justice, in IMPLICIT RACIAL BIAS ACROSS THE
LAW 45, 48-50 (Justin D. Levenson & Robert J. Smith eds., 2012).

57. See FRANCESCO DUINA, WINNING: REFLECTIONS ON AN AMERICAN OBSESSION 4 (2011) (“We
[Americans] are told to feel special and strive for new heights. Being smarter, better, and more
knowledgeable than others are virtues, not faults.”).

58. See id. at 5 (“According to the World Values Survey, . . . our approval of competition is
unmatched by any other major industrialized country on earth”; we have a “great love of ‘winning’ and
deep fear of ‘losing.””); Michelle R. Nelson & Sharon Shavitt, Horizontal and Vertical Individualism
and Achievement Values: A Multimethod Examination of Denmark and the United States, 33 J. CROSS-
CULTURAL PSYCHOL. 439, 440 (2002) (noting that Americans, unlike Danes, aspire to conspicuous
indicators of success).

59. See DUINA, supra note 57, at 5, 21 (noting that, for Americans, unequal outcomes are the
natural result of “rewarding those who try and succeed, and leaving those who fall behind to their own
devices”) (“[S]ocial (and not only economic) differences in life are ‘justified.’”). Interestingly, some
empiricists argue that a society’s happiness declines as its commitment to competition rises. See Evert
Van De Vliert & Onne Janssen, Competitive Societies Are Happy If the Women Are Less Competitive
Than the Men, 36 CROSS-CULTURAL RES.: J. OF COMPARATIVE SOC. SCI. 321, 333-35 (2002).

60. See DUINA, supra note 57, at 8.

61. Id at8,18.

62. Seeid.at9,15-17.

63. See id. at 20-21; ¢f. ERIK ERIKSON, INSIGHT AND FREEDOM: THE NINTH MEMORIAL LECTURE
DELIVERED AT THE UNIVERSITY OF CAPE TOWN ON 6 AUGUST 1968, at 7 (1968) (discussing the
importance of group identity).

64. See DUINA, supra note 57, at 20.

65. Seeid. at 16-19, 25, 27, 29.

66. Seeid.at17,19,21.
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word of God and avoid doing evil are granted salvation.”®” Occasionally
losing, of course, is unavoidable. But true winners go back, try again,
increase their effort, and ultimately prevail.”®® Consistent losers are,
therefore, essential losers, marked by their status as undeserving of better.”

Winners must, however, win fairly, that is, pursuant to the existing
“rules of the game”—the status quo.”” Those who gain reward by
disobeying the rules are cheaters, not true winners at all.”' The criminal law
sets the most central societal rules of the current game.”” Those garnering
money, for example, by violating the rules, are among the worst sort of
human beings: the cheaters, the norm-violators, robbing the true, essential
winners of their justly deserved rewards.”

The adversarial ideology of the courtroom, much like market ideology,
is perhaps a manifestation of the winner-loser ethic.”® The winner of the
struggle for the favorable jury verdict is presumably in some sense more
inherently deserving, more morally right than the loser.” The winner

67. Id.at18.

68. See id. at 22-23; cf. Allan Mazur et al., Testosterone and Chess Competition, 55 SOC.
PSYCHOL. Q. 70, 76-77 (1992) (showing that a winner’s rise in testosterone levels is highest when they
win where the event was close and the outcome uncertain).

69. See DUINA, supra note 57, at 116-17.

70. Seeid. at 29.

71. Seeid. at 114-16, 132.

72. See Meir Dan-Cohen, Decision Rules and Conduct Rules: On Acoustic Separation in the
Criminal Law, 97 HARV. L. REV. 625, 626-36 (1984) (explaining the types and functions of various
criminal law rules); Andrew E. Taslitz, The Inadequacies of Civil Society: Law’s Complementary Role
in Regulating Harmful Speech, 1 U. MD. L.J. RACE, RELIGION, GENDER & CLASS 305, 329, 341 (2001)
[hereinafter Taslitz, The Inadequacies of Civil Society (explaining the central social functions of the
criminal law).

73. See DUINA, supra note 57, at 112 (discussing the particular shame of a winner being revealed
to have won illicitly, that is, in violation of the rules of the game, “beyond the boundaries of acceptable
social and moral behavior.”); ¢f. STUART P. GREEN, THIRTEEN WAYS TO STEAL A BICYCLE: THEFT LAW
IN THE INFORMATION AGE 54-68 (2012) (explaining the moral justifications for criminalizing the
various forms of theft).

74. See TASLITZ, RAPE AND THE COURTROOM, supra note 9, at 81; ABA PROJECT ON STANDARDS
FOR CRIMINAL JUSTICE, STANDARDS RELATING TO THE PROSECUTION AND THE DEFENSE FUNCTION 174
(1971) (“Advocacy is not for the timid, the meek, or the retiring. Our system of justice is inherently
contentious in nature . . . and it demands that the lawyer have the urge for vigorous contest.”).

75. See generally Callan & Kay, Associations Between Law, Competitiveness, and the Pursuit of
Self-Interest, in IDEOLOGY, PSYCHOLOGY, AND LAW, supra note 26, at 193 (arguing, partly based upon
original experimental data, that American adversarial legalism, especially in the form of the adversarial
trial and media coverage of it, promotes an ideological vision of people as competitive and self-
interested). The winner of the legal contest is more deserving in at least two ways. First, the system is
supposed to promote truth and justice. See id. at 195-96. The system is binary: “[O]ne side is right, the
other is wrong; one side wins, the other loses . . . .” Id. at 195. The winner thus represents the forces of
truth and justice. Second, the broader intertwined ideologies of Protestantism, moral absolutism, and
“winner-ism,” discussed above, mark winners as fundamentally more deserving than losers. See supra
Part ILA.
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survives the moral fire of contest.” The game is thus assumed not to be
stacked,”” though in practice it is indeed.”® When the poor, the uneducated,
the minority, the outsider, stands before the court of judgment, he stands as
a loser.”” The mere fact of his arrest by winners—the very persons who
enforce the existing rules of the game that separate winners from losers,
namely, police and prosecutors—seems to confirm the suspect’s loser
status.*” He has sought to evade the game, attack its symbols, challenge its
rules, reject its legitimacy.®' This loser’s arrogance in challenging the ways
things are marks him as presumptively unworthy of the fair treatment and
equal respect deserved only by the winners.*> He is marked to lose his case
in the justice game, much as he was marked to lose in the game of life.*

76. See supra text accompanying notes 62-66 (discussing the importance of surviving an uncertain
and difficult struggle to the high moral status of the winner).

77. See PATRICK M. GARRY, A NATION OF ADVERSARIES: HOW THE LITIGATION EXPLOSION IS
RESHAPING AMERICA 64-65 (1997) (concluding that the adversary system is rooted in the “win-lose,
opponent-trashing mind-set of sports”).

78. See infra text accompanying notes 572-73; Part I.B. The deck is “stacked” both because most
criminal defendants lack the resources that the state has and because of the cognitive forces, such as the
status quo bias and its psychological cousins, that favor the defenders of the status quo: the police and
prosecutors. See infra text accompanying notes 572-73; Part IL.B.

79. See TASLITZ, RAPE AND THE COURTROOM, supra note 9, at 68-69, 79, 106, 113-14, 134-37
(discussing the ways in which low social status, such as race or gender, can, combined with other
factors, disadvantage parties and witnesses at trial).

80. Cf. Atwater v. City of Lago Vista, 532 U.S. 318, 346-47, 354-55 (discussing the
embarrassment and humiliation attendant to arrest—though the humiliation in the case before the Court
included some particularly pointless aspects); Andrew E. Taslitz, Respect and the Fourth Amendment,
93 J. CRIM. L. & CRIMINOLOGY 15, 51 (2003) (discussing how racial profiling amplifies the humiliation
of arrest); William J. Stuntz, Privacy’s Problem and the Law of Criminal Procedure, 93 MICH. L. REV.
1016, 1064 (1995) (noting that, regardless of race, “[t]he real harm . . . arises from the indignity of being
publicly singled out as a criminal suspect and the fear that flows from being targeted by uniformed,
armed police officers”).

81. See Tom R. Tyler & Robert J. Boeckmann, Three Strikes and You Are Out, But Why? The
Psychology of Public Support for Punishing Rule Breakers, 31 LAW & SOC’Y REV. 237, 239-40 (1997)
(analyzing the psychology of why people want to punish rulebreakers—especially those breaking the
rules of criminal law).

82. See Tom R. Tyler, A Psychological Perspective on the Legitimacy of Institutions and
Authorities, in THE PSYCHOLOGY OF LEGITIMACY: EMERGING PERSPECTIVES ON IDEOLOGY, JUSTICE,
AND INTERGROUP RELATIONS 416, 422 (John T. Jost & Brenda Major eds., 2001) [hereinafter Tyler,
THE PSYCHOLOGY OF LEGITIMACY] (arguing that individual interaction with authorities is an “exchange
of status-relevant information” and that fair procedures signal to the individual that he is a valued
member of a high-status group); infra text accompanying notes 481-87 (explaining some of the ways
that law enforcement may treat those they believe to be guilty of a crime in ways likely to be perceived
as disrespectful). Disrespectful treatment, even if done without recognition of its disrespectful nature
and stemming from subconscious motives, is all the more likely where suspects are racial minorities
who face disproportionate contact with the criminal justice system. See ALEXANDER, supra note 12. See
generally DISPROPORTIONATE MINORITY CONTACT: CURRENT ISSUES AND POLICIES (Nicolle Parsons-
Pollard ed., 2011) [hereinafter DISPROPORTIONATE MINORITY CONTACT (collecting essays documenting
the empirical fact of disproportionate minority contact with the criminal justice system and explaining
its causes).

83. See DAN SIMON, IN DOUBT: THE PSYCHOLOGY OF THE CRIMINAL JUSTICE PROCESS 173-74
(2012). Psychologist and law professor Dan Simon emphasizes that racial minorities are
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Political conservatives are especially attentive to these losers’ metaphorical
“mark of Cain.”

That attentiveness, this Article later explains, has important
implications for jury selection; political conservatives, on average, will
prove more supportive than liberals of the status quo bias that can interfere
with a more neutral or balanced determination of guilt.*® For this reason,
the special role of political conservatives in embracing the status quo merits
sustained attention.

C. Conservatives and Losers
1. Conservative Motivations

Conservative ideology can be defined in many ways. The ways
discussed here turn both on self-interest and on conceptions of moral
rightness. Commentator Corey Robin perhaps offers the most arresting of
definitions of conservatism: “a meditation on—and theoretical rendition
of—the felt experience of having power, seeing it threatened, and trying to
win it back.”® Conservative sentiments, thus, turn on a feared fall from the
grace of a perceived status quo in which certain people rightly had power,
others did not.*® Conservatives are outraged by efforts to shift power to the
“undeserving” subordinate classes.”” “Levelling,” the spirit of equality,
interferes with this freedom of the deserving to act in ways that maintain
their access to power.” Any movement for change is, thus, viewed as

disproportionately involved in the system and explains the resulting increased likelihood of convictions
in many cases; thus,
[t]he experimental research shows that racial bias influences conviction rates when the crime
charged is typical of the stereotype of the defendant’s group. For example, white defendants
are more likely to be found guilty than black defendants for embezzlement, but the reverse is
true for auto theft and burglary. The research shows that the congruence between the crime
and the stereotype leads to more superficial and confirmatory searches for information
regarding the defendant’s guilt, to attributions of the criminal behavior to the internal
personality of the defendant, and to higher predictions of future criminal behavior.
1d.

84. See infra Part 11.C.2.

85. COREY ROBIN, THE REACTIONARY MIND: CONSERVATISM FROM EDMUND BURKE TO SARAH
PALIN 4 (2011).

86. See id. at 1-7. See generally Richard P. Eibach & Lisa K. Libby, Ideology of the Good Old
Days: Exaggerated Perceptions of Moral Decline and Conservative Politics, in SYSTEM JUSTIFICATION
BASES, supra note 3, at 402 (explaining why conservatives and others may have an exaggerated
perception of moral decline in society).

87. ROBIN, supra note 85, at 7 (“Conservatism is the theoretical voice of this animus against the
agency of the subordinate classes. It provides the most consistent and profound argument as to why the
lower orders should not be allowed to exercise their independent will, why they should not be allowed to
govern themselves or the polity. Submission is their first duty, agency, the prerogative of the elite.”).

88. Seeid. at 8 (“What the conservative sees and dislikes in equality . . . is not a threat to freedom
but its extension. For in that extension, he sees a loss of his own freedom.”); JAMES BOSWELL, 3 LIFE
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threatening a just perceived status quo.” In modern times, it is the quest for
greater equality in the private spheres of power (e.g., the home, the
business, the workplace, or the bedroom) that particularly inflames the
conservative imagination.”’ Any challenges by subordinates, particularly
poor racial minorities, charged with unsettling private security and freedom,
should likewise be perceived by conservatives as a threat to the just existing
hierarchies of race and class.

It oversimplifies the conservative mind, argues Robin, however, to see
it as only about personal (or group) power.” Rather, it is the conviction
that a more equal private sphere will “lack the excellence of a world where
the better man commands the worse.””” It may be that many conservatives
view themselves as the “better man” than some others whom they believe
the state wants to give power, but it is the conviction that the deserving, left
to their own devices, will rise to the top and rule rightly that animates the
ideology.” Under this perspective, a commitment to limited government or
extreme versions of libertarianism are not the core of what identifies
thinking as conservative but may merely sometimes follow from the quest
to have the “best” continue their rule.”® This attitude breeds a distrust of
rapid change, particularly if it will have a socially equalizing effect in the
sphere of private power.” Philosopher Michael Oakshott captured this
sensibility thus,

To be conservative, then, is to prefer the familiar to the unknown, to
prefer the tried to the untried, fact to mystery, the actual to the possible,

OF SAMUEL JOHNSON, LL.D. 258 (London, George Routledge & Sons 1866) (“I believe we hardly wish
that the mob should have liberty to govern us.” (quoting conservative thinker Samuel Johnson));
EDMUND BURKE, FURTHER REFLECTIONS ON THE REVOLUTION IN FRANCE 205 (J.C.D. Clark ed., 2001)
(“The levellers therefore only change and pervert the natural order of things . . . .”).

89. See ROBIN, supra note 85, at 6-7.

90. Seeid. at 10-13.

91. Seeid. at 15-16.

92. Seeid. at 16.

93. See id. (arguing that this connection between excellence and rule is what modernly joins the
libertarian, the traditionalist, and the statist as “conservatives”).

94. See id. at 15-16 (explaining that commitments to limited government, liberty, evolutionary
reform, and a politics of virtue are modern “byproducts of conservatism” in one of its ever-changing
historical manifestations but are not conservatism’s “animating purpose”). Although many
conservatives may see themselves as superior to others, a conservative may or may not personally
benefit from the positions that he advocates; but it is more important to him that those he sees as the
“best” govern public, and especially private, life. ROBIN, supra note 85, at 16; see supra text
accompanying notes 86-90;. Conservatives rely on the issues they advocate against in order to maintain
their stand as advocates for the best form of government. GEORGE LAKOFF, DON’T THINK OF AN
ELEPHANT!: KNOW YOUR VALUES AND FRAME THE DEBATE 81-88 (2004) (describing the conservative’s
reliance on the “cultural civil war”).

95. See ROBIN, supra note 85, at 15-16 (noting the modern conservative’s wariness of change and
the “fusion of capitalists, Christians, and warriors” that is “impelled by a more elemental force—the
opposition to the liberation of men and women from the fetters of their superiors”).
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the limited to the unbounded, the near to the distant, the sufficient to the
superabundant, the convenient to the perfect, present laughter to utopian
bliss.”®

The conservative is therefore “acutely aware of having something to lose
which he has learned to care for....””” An important part of that
something is the hierarchical private regimes that he sees as providing
social stability.”® Again, challenges to that regime by poor racial minority
criminal defendants are, thus, unlikely to garner conservative acceptance.
Conservatives consequently also favor tradition, as they perceive it.”
They favor some sorts of change, primarily those that help to restore the
status quo that they see in the continuing process of devolving in the face of
its enemies.'” The stronger its perceived enemies, the stronger becomes
conservativism’s commitment to its defining values: “power. ..
demonstrated and privilege earned” by success in the struggle for these very
things without government stacking the deck or holding back the
talented.'"”’ The modern conservative’s favored battlefield is that of the
marketplace—of manufacture and trade.'” The successful capitalist merits
respect not because of his wealth but because he has proven his right to
rule.'” But this hierarchy of private power is not limited to the
marketplace, extending to all private institutions, including the family.'®
Life is hierarchical, and each has his or her place in the social order.'®

96. Michael Oakeshott, On Being a Conservative, in RATIONALISM IN POLITICS AND OTHER
ESsAYs 168, 169 (1962); accord Michael Oakeshott, Rationalism in Politics, in RATIONALISM IN
POLITICS AND OTHER ESSAYS, supra, at 1.

97. Seeid. at 169.

98. See BOSWELL, supra note 88, at 258 (“Order cannot be had but by subordination.”); ROBIN,
supra note 85, at 24 (“No conservative opposes change as such or defends order as such. The
conservative defends particular orders—hierarchical, often private regimes of rule—on the assumption,
in part, that hierarchy is order.” (emphasis added)) (“When the multitude are not under this discipline of
the wiser, the more expert, and the more opulent, they can scarcely be said to be in civil society.”
(quoting EDMUND BURKE, An Appeal from the New to the Old Whigs, in FURTHER REFLECTIONS ON THE
REVOLUTION IN FRANCE 73, 167 (Daniel F. Ritchie ed., 1992) (internal quotation marks omitted))).

99. See ROBIN, supra note 85, at 28 (“Conservatism is about power besieged and power protected.
It is an activist doctrine for an activist time. It waxes in response to movements from below and wanes
in response to their disappearance”). Isay as “they perceive it” because conservatives can often be quite
radical in their calls for a return to the true values that, according to them, define a particular society.
See id.

100. Seeid. at 24-27.

101. See id. at 29 (noting that “there is no better way to exercise power than to defend it against an
enemy [threat] from below.”); supra text accompanying notes 94-98 (discussing modern conservatism’s
embrace of limited government).

102. See ROBIN, supra note 85, at 30.

103.  Seeid. at 30-32.

104. Seeid. at 9-10, 13.

105. See id. at 8 (“Historically, the conservative has favored liberty for the higher orders and
constraint for the lower orders.”). 1 recognize that Robin’s interpretation of conservatism’s meaning is
not the only possible one. But, it is the one that I find most convincing and that is most consistent with
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Those who challenge that order, as poor racial minority criminal defendants
defying authorities’ accusations are wont to do, should be dealt with
harshly.

2. Conservatives and the Status Quo

This essentially psychological definition of conservativism is indeed
mirrored in some of the psychological literature on system-justification
motives.'” Adherents of conservative ideology are seen as committed to
conscientiousness, rule-following, a reluctance to embrace new experiences,
but a zeal for order, structure, and closure.'”’ Factors making the world
seem a more dangerous place—as can the simple fact of becoming a
parent'®™—prod individuals toward a more conservative ideological

the psychological empirical data. In any event, debating the nature of conservatism would require its
own article but would not add appreciably to the points I make here. I note one important alternative
perspective: that of professor Jonathan Haidt. Haidt does not disagree with the empirical findings about
the nature of conservatism, but he objects to what he sees as its unduly critical tone. For Haidt, the
psychological difference between conservatives and liberals is a difference in moral systems. Liberals
have a simple morality that stresses care/avoiding harm and fairness, leading to favoring fostering
equality and governmental action to prevent harm. Conservatives have a more complex, five-factor
morality and are more likely to emphasize the other three factors. Those three factors are loyalty,
authority, and sanctity. JONATHAN HAIDT, THE RIGHTEOUS MIND: WHY GOOD PEOPLE ARE DIVIDED
BY POLITICS AND RELIGION 130, 156 (2012). But it is precisely the strength of the view that deference
is due to those who have earned authority and that sanctity requires purity, including social purity
(feeling disgust at, and thus avoiding, those seen as socially deviant) that can help to explain the
conservative embrace of hierarchy and struggle. See id. at 141-54. Haidt makes the following point
concerning the authority foundation in particular that is especially relevant to status quo bias:

When people within a hierarchical order act in ways that negate or subvert that order, we feel

it instantly, even if we ourselves have not been directly harmed. If authority is in part about

protecting order and fending off chaos, then everyone has a stake in supporting the existing

order and in holding people accountable for fulfilling the obligations of their station.
Id. at 144. Some of what I describe as conservative attitudes may sometimes be overtly expressed, but it
is just as often unconscious, and Haidt agrees that our real moral reasoning generally occurs
unconsciously, our stated reasons being post hoc justifications for our actions. See id. at 52-71. Robin’s
analysis has this same feel of understanding what is “really going on” in conservatism, what motives and
worldviews unite conservatives across stated ideological boundaries. It is this feature of his vision of
conservatism, which also looks for its consistencies across time and cultures, that makes it unique and,
especially in light of the supportive empirical data, gives it its explanatory power.

106. See Hulda Thorisdottir et al., On the Social and Psychological Bases of Ideology and System
Justification, in SYSTEM JUSTIFICATION BASES, supra note 3, at 3, 9-10.

107. Seeid. at 3, 10.

108. See Eibach & Libby, supra note 86, at 402-04. Eibach and Libby explain that changes in
people’s personal circumstances, rightly or wrongly, can make them feel more afraid. /d. For example,
new parents perceive risks they did not perceive before. But they may attribute this heightened fear not
to their new circumstances but to actually increased risk caused by social decline. See id. at 402-04,
406-09, 411-13. These perceptions of decline are particularly linked to conservative attitudes, that is,
conservatives are more likely than others to perceive such decline. See id. at 404. But the perception of
decline has itself been shown as well to move individuals toward more politically conservative
ideologies. See id. at 413-15; see also id. at 415 (“The belief that social conditions are declining may
influence people to become more conservative because decline represents a threat to the social order,
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stance.'” In doing so, they consistently gravitate toward system-justifying
positions.''’ These positions include a preference for high-status over low-
status persons that is more extreme among conservatives than liberals, an
implicit acceptance of group stereotypes that support the current
distribution of power, and a greater resistance than is true for liberals to
social change associated with increased egalitarianism.'"'

In the view of its harshest critics, the major purpose of the criminal
justice system is precisely to reinforce existing class, race, and gender
structures of dominance.''> On a more benevolent view, there are ample
good reasons to punish murderers, rapists, robbers, burglars, and car
thieves.'” Yet it is the case that the bulk of criminal prosecutions,''* and
certainly the dominant image of them in the public’s mind,'"” are against

and conservatism is often a psychological reaction to such threats.”). The emphasis on decline may help
conservatives challenge further threats to the social order and motivate efforts to restore the traditional
social hierarchies. See id. Moreover, “[t]he proposition that disorder is increasing is easy for people to
believe, because many have undergone changes that enhance the salience of threats to their families and
communities, and they ordinarily fail to appreciate the extent to which such personal changes have
altered their perceptions.” Id. at 416. Framing a policy as restoring a loss also often has political appeal
because “people are often willing to take more extreme actions to prevent or undo losses than to achieve
new gains.” /d.

109. See, e.g., Jacqueline M. Anson et al., Political Ideology in the 21st Century: A Terror-
Management Perspective on Maintenance and Change of the Status Quo, in SYSTEM JUSTIFICATION
BASES, supra note 3, at 210, 222 (concluding that reminders of death often shift people toward more
conservative attitudes, including increasing support for former President George W. Bush and greater
praise for a charismatic leader more generally, though death-reminders can sometimes simply activate a
preexisting more conservative world view); id. at 230 (discussing data showing that death reminders
increased conservatives’ attraction to fellow conservatives but made liberals more accepting of different
worldviews and of the persons holding them).

110. See Jonathan Haidt & Jesse Graham, Planet of the Durkheimians: Where Community,
Authority, and Sacredness Are Foundations of Morality, in SYSTEM JUSTIFICATION BASES, supra note 3,
at 371, 385 (explaining that conservatives are usually united in their desire to preserve the status quo,
oppose change, support long-existing institutional norms, and favor traditions embodying the wisdom of
generations). Conservatives also generally share a dark view of human nature, leading to the belief that
strong institutions and social constraints are required to channel human behavior properly, yet these
institutions can be too easily lost if questioned, being hard to replace. See id.

111. See Irina Feygina & Tom R. Tyler, Procedural Justice and System-Justifying Motivations, in
SYSTEM JUSTIFICATION BASES, supra note 3, at 351, 359 (noting that conservatives report more need for
order, resistance to change, and opposition to equality, while displaying a greater system-justification
need); id. at 361 (noting that conservatives are more satisfied than liberals with authority figures like
police officers); id. at 362-67 (noting that conservatives are less likely to view procedural unfairness
from authorities—such as the police—negatively than are liberals, an observation consistent with
deference to authority and preference for the status quo).

112. See ALEXANDER, supra note 12, at 95-136 (discussing race); TASLITZ, RAPE AND THE
COURTROOM, supra note 9, at 67-80 (discussing, in part, associations between gender and class that
come from language used in rape trials).

113.  See Taslitz, The Inadequacies of Civil Society, supra note 72, at 329-41 (explaining the social
functions of criminal law).

114. See ALEXANDER, supra note 12, at 83-92.

115. See id. at 5 (discussing the media’s coverage of the crack cocaine epidemic in the 1980s and
1990s).



332 TEXAS TECH LAW REVIEW [Vol. 45:315

poor racial minorities who have lost out in the private sector’s status
wars.''® The pleas of the losers for attention to their claims, thus, may seem
to the conservative mind as but an instance of the most undeserving seeking
to take power from their betters through the former’s crimes, mitigation
pleas, and evasions.'"” The real or imagined typical criminal defendant is
but one face of a horde ready to wreak havoc on the order, stability, and
earned hierarchy that conservatives so prize."'® Those fears, perceptions of
social distance, acceptance of social stereotypes, and aversions to “leveling”
efforts at change should enhance the police and prosecutor’s aura of
protecting the “true” system from its enemies.'” That does not mean that
some conservative activists will not fear the potential overweening power
of the state to use force via its criminal justice system."”’ But it should
mean that conservative jurors (and judges) will more likely favor the State
in common criminal cases than will a liberal and that conservative police
and prosecutors will be even more likely than most of law enforcement’s
membeigﬁ to harbor no doubt about the righteous wisdom of their every
action.

116. See infra text accompanying notes 572-73 (discussing the low social status of poor racial
minorities).

117. See ALAN DERSHOWITZ, THE ABUSE EXCUSE: AND OTHER COP-OUTS, SOB STORIES AND
EVASIONS OF RESPONSIBILITY 1 (1994). Thus, they might, for example, derogate defenses rooted in a
criminal suspect’s difficult childhood or current life or in social inequality, as mere “abuse excuses”
designed to evade personal responsibility. /d.

118. Cf Joseph E. Kennedy, Monstrous Offenders and the Search for Solidarity Through Modern
Punishment, 51 HASTINGS L.J. 829, 829-45 (2000) (arguing that harsh-on-crime political demands
promote social solidarity in an uncertain and frightening world through punishment).

119. See infra Part IILA.

120. See, e.g., Statement of Principles: Principle 6, RIGHT ON CRIME, http://www.rightoncrime.
com/the-conservative-case-for-reform/statement-of-principles/ (last visited Sept. 25, 2012) (noting
conservative principles aimed to reform criminal justice, including the following: “Criminal law should
be reserved for conduct that is either blameworthy or threatens public safety, not wielded to grow
government and undermine economic freedom.”); Bob Barr, The Barr Code: Power to Strip Search
Passengers Claimed by Feds, ATLANTA J.-CONST. (Mar. 18, 2011, 5:00 AM), http://blogs.ajc.com/bob-
barr-blog/2011/03/18/authority-to-strip-search-passengers-at-will-claimed-by-feds/ (stating that suspi-
cionless strip searches of airline passengers “truly [mean that] the Fourth Amendment will have been
gutted[ ] and with it, the single most important and effective check on government power enjoyed by the
American People for over two centuries”).

121.  See, e.g., Adam Benforado & Jon Hanson, Attributions and Ideologies: Two Divergent Visions
of Human Behavior Behind Our Laws, Policies, and Theories, in IDEOLOGY, PSYCHOLOGY, AND LAW,
supra note 26, at 298, 308-12, 314-17 (noting empirical data showing that, relative to liberals,
conservatives more strongly favor order, structure, system stability, intolerance of difference, and
inequality, while embracing a “strict father” model of moral responsibility as taught by strict discipline
and while preferring to associate only with like-minded individuals and ideas).
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III. SYSTEM-JUSTIFICATION THEORY: COGNITION, AFFECT, AND THE JUST
WORLD

Part III now shifts from the ideological causes of status quo bias to the
cognitive and affective ones. Cognitive contributors include the easier
accessibility of the familiar to the human mind, the primacy of the status
quo (we learn of it first before being exposed to alternatives), its fostering
of change-resistant and cognitively cheap anti-egalitarian stereotypes, and
its hindering counterfactual thinking.'” Affective causes include the
tendency to fondly embrace the familiar, avoidance of cognitive dissonance,
greater aversion to risked losses than potential gains, and perception of
change agents as extreme.'” Embrace of just-world beliefs, stronger in
political conservatives—the idea that what is fundamentally just usually
prevails so that what has already prevailed is probably already just—also
fosters commitment to the status quo.'”* Part III concludes by identifying
situational factors that can promote or retard status quo bias.'” That lays
the groundwork in Part IV for understanding the presence of status-quo-
bias-amplifying factors with particular vigor in the criminal justice system.

A. Overview

The status quo is, for social scientists’ purposes, not the existing state
of affairs, but what individuals and groups perceive it to be.'”® There are
ample material obstacles to changing the status quo.'”’ It is an expensive,
risky business.'” The status quo will be harshly defended by those who
benefit from it."* But there are cognitive and affective (emotional) barriers
to change too."’ System justification theory posits that human thinking and

122.  See infra Part 11LB.

123.  See infra Part 1I1.C.

124.  See infra Part IILD.

125.  See infra Part IILE.

126. See Scott Eidelman & Christian S. Crandall, 4 Psychological Advantage for the Status Quo, in
SYSTEM JUSTIFICATION BASES, supra note 3, at 85-86, 100.

127.  See infra text accompanying notes 128-33.

128.  See infra text accompanying notes 129-33 (noting material and other expenses of seeking
change, including expense, effort, attention, leadership, obtaining consent of the governed, and
overcoming the difficulty of getting people even to imagine an unfamiliar alternative universe); Robert
J. Robinson & Laura Kray, Status Versus Quo: Naive Realism and the Search for Social Change and
Perceived Legitimacy, in THE PSYCHOLOGY OF LEGITIMACY, supra note 82, at 135-39, 150 (reviewing
empirical data suggesting that opponents of the status quo may have an uphill battle because they are
often perceived as extremists, while supporters of the status quo are seen as “more flexible, more
reasonable, and less of a source of conflict compared to those advancing change”).

129. Cf DELGADO, supra note 16, at 48 (discussing law’s tendency toward “homeosta[sis],”
meaning to return to favoring the original balance of power); see supra Part II.C.1 (discussing
conservative resistance to challenges to their perceived existing social power).

130. See infra Part IILA-C.
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emotional processes tend to favor, indeed justify, the existing social
system.””' While other theories challenge the precise processes at work,
those theories still end up finding outcomes defending the status quo.'””
These are biases, that is, tendencies, not cognitive and emotional limits, so
they can be overcome.'”

Below is a sampling of the biases at work that are relevant to
understanding resistance to change and its impact in the criminal justice
system.

B. Basic Cognitive Principles

Existing states of affairs are necessarily likely to be frequently
encountered.”’* Indeed, the perceived frequency of encounter might serve
as a working definition, or at least a hallmark, of the status quo."”’ But
things often encountered are easily available for cognitive processing.'*
The process is akin to the availability heuristic, which says that we are more
likely to estimate probabilities based upon the information that is readily
available—what “readily come[s] to mind.”"*’ The status quo is always
available and, thus, in similar fashion, is the first basis for decision making.
Such information will be processed earlier and used as more of a reference
point than its alternatives."®

The status quo is also more accessible to memory because we more
easily remember frequent and recent experiences.”’ Environmental cues
triggering memory of the status quo are also more likely because of their
pervasiveness.'*” Although novel alternatives may briefly attention-grab,
short-run changes in focus do not readily compensate for greater memory

131. See SYSTEM JUSTIFICATION BASES, supra note 3, at 8-9.

132, See, e.g., Kees van den Bos, The Social Psychology of Uncertainty Management and System
Justification, in SYSTEM JUSTIFICATION BASES, supra note 3, at 185 (arguing that fear of uncertainty
and the need to manage it in an unpredictable world is a major determinant of support for the status
quo); Anson et al., supra note 109, at 210 (arguing that the fear of death, rather than simply cognitive
bias, plays an important role in favoring the status quo); Haidt & Graham, supra note 110, at 371
(arguing that differing moral views account for conservatives’ greater support for the status quo relative
to liberals).

133.  See infra Part IILE.

134. See Eidelman & Crandall, supra note 126, at 86.

135. Seeid.

136. Seeid.

137. See Cass R. Sunstein, What’s Available? Social Influences and Behavioral Economics, 97 NW.
U. L. REV. 1295, 1297 (2003).

138. See Eidelman & Crandall, supra note 126, at 86. The status quo, therefore, becomes a starting
point for comparison, leading it to dominate cognitive processing. See id.

139. Seeid.

140. See id.
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accessibility."*! Accessible constructs are more readily assimilated into

subsequent judgments and “seen as more numerous and as more likely to
occur in the future.”'* Similarly, accessibility-based judgments breed
overconfidence in them.'* They also result in biased hypothesis testing:
looking for ways to confirm, rather than to disconfirm, the initial
judgment.'*

Earlier-processed information also has other advantages over its
competitors.'* Earlier-processed information is better remembered and is
perceived as more stable and less mutable.'* Moreover, once reasons have
been generated justifying this earlier perceived state of affairs, generating
alternatives becomes difficult, and predictions about the future are more
likely to be made in ways consistent with the past.'*’ These primacy effects
are wide-ranging and powerful.'*®

Earlier-encountered circumstances also serve as anchors for change.'®
Just as a ship’s anchor prevents it from drifting too far from where the
anchor is dropped, so does a cognitive-anchor bias change toward deviating
only mildly from the starting point.”® Anchoring effects have been
observed in everything from making numerical estimates to personality
judgments."”! These effects prevent sufficiently revising status quo
judgments in light of later inconsistent information."”> The mere order in

3

141. See id. at 86-87. See generally THOMAS H. DAVENPORT & JOHN C. BECK, THE ATTENTION
ECONOMY: UNDERSTANDING THE NEW CURRENCY OF BUSINESS (2001) (summarizing research on what
grabs attention in a cacophonous world competing for it).

142. Eidelman & Crandall, supra note 126, at 87.

143. Seeid.

144. See id. This accessibility bias includes the accessibility of the racial status quo, particularly in
moments of stress or time urgency. See, e.g., B. Keith Payne et al., Best-Laid Plans: Effects of Goals
on Accessibility Bias and Cognitive Control in Race-Based Misperceptions of Weapons, 38 .
EXPERIMENTAL SOC. PSYCHOL. 383, 384-85 (2002) (showing how experimental subjects making quick
judgments were more likely to perceive a harmless object as a weapon when in a black person’s hand
than a white one’s). The confirmation bias is the tendency to look for evidence confirming a hypothesis
and ignoring or minimize disconfirming evidence. See Barbara O’Brien, Prime Suspect: An
Examination of Factors that Aggravate and Counteract Confirmation Bias in Criminal Investigations,
15 PSYCHOL. PUB. PoL’Y & L. 315, 315-17 (1999).

145.  See infra text accompanying notes 148-50.

146. See Eidelman & Crandall, supra note 126, at 87.

147. Id.

148. See id. These primacy effects are pervasive and are intuitively understood by trial lawyers
crafting trial strategy. See generally Hyatt Browning Shirkey, Last Attorney to the Jury Box Is a Rotten
Egg: Overcoming Psychological Hurdles in the Order of Presentation at Trial, 8 OHIO ST. J. CRIM. L.
581, 581 (2010) (discussing these effects and suggesting ways to respond to them in the trial setting).

149. See Emily Leebron Foster, Anchoring and the Expert Witness Testimony: Do Countervailing
Forces Offset Anchoring Effects of Expert Witness Testimony?, 77 TENN. L. REV. 623, 623-29 (2009)
(explaining anchoring effects and related phenomena).

150. See Eidelman & Crandall, supra note 126, at 88.

151. Seeid.

152. Seeid.
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which jury instructions are given can alone affect verdicts.'”” For example,
in one experiment, instructing mock-murder-trial jurors to consider the
harsher verdict first biased them toward guilty verdicts and harsher
sentencing verdicts than did giving the more lenient charge instruction
first."”* Yet this pro-harshness order is the one most often used in real
trials.">

The status quo also serves as a cognitive reference point.'>® Primacy,
familiarity, and frequent exposure combine to create this reference point."’
Reference points “determine[] the dimensions on which [an] evaluation will
occur,” resulting in more easily assimilating alternatives to the reference
point than vice versa.””® Thus, Americans are more likely to compare
communism relative to capitalism.”® With capitalism as the reference
point, however, the dimensions for evaluation will be things such as
efficiency and individual freedom'® rather than equality and communal
solidarity.'® Where logically feasible, alternatives may also be seen as
more similar to, than different from, a reference point, thus, not worth
serious reevaluation of the status quo reference point.'*

Occurrences of events are also more salient than non-occurrences.'®
What does not yet exist is, thus, less salient than what does.'™ Most
learning, payoff, and behavioral reinforcement likewise occur in the status

153. Seeid.

154. See Jeff Greenberg et al., Considering the Harshest Verdict First: Biasing Effects on Mock
Juror Verdicts, 12 PERSONALITY & SOC. PSYCHOL. BULL. 41, 46-48 (1986).

155. See Eidelman & Crandall, supra note 126, at 88.

156. Seeid. at 88-89.

157. Seeid. at 89.

158. Seeid.

159. Seeid.

160. See, e.g., ARTHUR C. BROOKS, THE ROAD TO FREEDOM: HOW TO WIN THE FIGHT FOR FREE
ENTERPRISE 3-18 (2012) (making the moral case that one type of capitalism—"“free enterprise”—best
promotes individual freedom and ideals of earned success); GUY SORMAN, ECONOMICS DOES NOT LIE:
A DEFENSE OF THE FREE MARKET IN A TIME OF CRISIS 4 (2012) (“One can now say that a consensus
exists among economists as to the superior efficiency of market economics.” (emphasis added)).

161. See generally G.A. COHEN, WHY NOT SOCIALISM? (2009) (arguing that markets, especially
capitalist ones, degrade the human spirit, while socialism fosters egalitarianism and community); TARIQ
ALI, THE IDEA OF COMMUNISM (2009) (defending the Communist idea—rather than its practice—as
more egalitarian and noble than the idea of capitalism).

162. See Eidelman & Crandall, supra note 126, at 89.

163. Seeid.

164. See id. at 89-90.
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quo.'® It is, thus, “feature-positive.”'® The value of what is missing is, by
contrast, untested and, thus, “feature-negative.”'®’

Basic learning theory also offers some insights.'®® Notably, a second,
new stimulus resists conditioning with a previously paired stimulus, thus
obstructing new learning.'® The status quo, because it is more salient, also
benefits from the observation that the more salient of two simultaneously
presented stimuli is more likely to result in conditioning.'” It, thus,
overshadows pairing with alternatives.'”'

The status quo further breeds cultural stereotypes supportive of the
existing state of affairs.'”> But, stereotypes block noticing and properly
weighting stereotype-inconsistent information, making deviation from the
status quo all that much harder.'”

Social changes require counterfactual thinking: imagining alternatives
to current reality and those alternatives’ likely outcomes.'” Counterfactual
thinking is effortful, requiring significant motivation.'”

In sum, the easier accessibility and primacy of the status quo, its role
as a cognitive anchor, its greater salience, its trigger of powerful
stereotypes, and its processing ease relative to imagining alternatives all
make deviations from it hard.'”® In the case of the criminal justice system,
as will be discussed shortly, this means that suspicion of poor racial
minorities’ testimony, resistance to seeing them as getting anything other
than what they deserve, minimization of the weight of the arguments
supporting their innocence, and the difficulty of conceiving any of these

165. Seeid. at 90.

166. See id. at 89-90 (citing Joseph Newman et al., The Feature-Positive Effect in Adult Human
Subjects, 6 J. EXPERIMENTAL PSYCHOL. 630, 645 (1980)) (illustrating the feature-positive effect in a
study in which “college students were substantially better at discriminating between cards that were
‘good’ and ‘not good” when the presence of a symbol indicated goodness than when it indicated the
‘absence’ of goodness”).

167. See Eidelman & Crandall, supra note 126, at 90 (“Unlike Sherlock Holmes, most people quite
easily miss the importance of the dog not barking in the night.”).

168. Seeid.

169. Seeid.

170. See id.

171.  See id.; Mark E. Bouton, Context and Behavioral Processes in Extinction, 11 LEARNING &
MEMORY 485, 487-88 (2004) (defining and explaining overshadowing phenomenon, while reviewing
supporting data).

172. See Vincent Yzerbyt & Anouk Rogier, Blame It on the Group: Entitativity, Subjective
Essentialism, and Social Attribution, in THE PSYCHOLOGY OF LEGITIMACY, supra note 82, at 103-27
(2001) (arguing, drawing on a wide array of empirical data, that stereotypes are created to rationalize
the social status quo).

173.  See Eidelman & Crandall, supra note 126, at 90; Jost & Banaji, supra note 36, at 11-20.

174. See Eidelman & Crandall, supra note 126, at 91.

175. See id. Motivation for change might come from unhappiness or a failure to understand one’s
place in the world. See Neal J. Roese, Counterfactual Thinking, 121 PSYCHOL. BULL. 133, 135 (1997).

176. See Eidelman & Crandall, supra note 126, at 91.



338 TEXAS TECH LAW REVIEW [Vol. 45:315

assumptions as being flawed likely dominate decision making about guilt or
innocence.'”’

C. Basic Affective Principles

Processes by which we assign value to things also advantage the status
quo.'™ Perhaps most importantly, the status quo is assigned “worth, value,
and goodness” merely because it defines the existing state of affairs.'”
Alternative, nonexistent options are devalued, even dismissed or
disregarded entirely.'®

Mere familiarity with stimuli, even if unreinforced,'®' as occurs with
familiar faces,'™ leads to a more favorable evaluation of the stimuli.'®
These effects have been demonstrated in real-world settings, as well as
experimental ones.'™ Familiarity, as noted earlier, is a central feature of the
status quo.185

When two inconsistent alternatives are offered, that dissonance
produces tension.'® To resolve that tension, one alternative (the one not
initially chosen) will be downgraded, the other (the one initially chosen)
upgraded.'”” The status quo creates the appearance of being an initially

177. Seeid. at 92-97.

178. Seeid. at 91-92.

179. Seeid. at 92.

180. Seeid. A related phenomenon that may come into play is the “endowment effect.” See Daniel
Kahneman et al., Experimental Tests of the Endowment Effect and the Coase Theorem, 98 J. POL. ECON.
1325, 1326 (1990). The endowment effect means that we value what we have more than what we do not
already have, all things being equal, so we may be willing to pay more to keep things we own than to
buy identical things we do not. See DAN ARIELY, PREDICTABLY IRRATIONAL: THE HIDDEN FORCES
THAT SHAPE OUR DECISIONS 129-37 (2008) (defining and explaining the endowment effect). This
effect applies to ideas as well as things. Behavioral economist Dan Ariely explains,

O[wnership] is not limited to material things. It can also apply to points of view. Once we
take ownership of an idea—whether it’s about politics or sports—what do we do? We love it
perhaps more than we should. We prize it more than it is worth. And most frequently, we
have trouble letting go of it because we can’t stand the idea of its loss. What are we left with
then? An ideology—rigid and unyielding.
Id. at 137-38. The idea that the status quo is better than any alternative may itself be subject to this
effect. See Robinson & Kray, supra note 128, at 151-52.

181. See Robert F. Bornstein, Exposure and Affect: Overview and Meta-Analysis of Research, 1968-
1987, 106 PSYCHOL. BULL. 265, 265 (1989).

182. Robert B. Zajonc, Attitudinal Effects of Mere Exposure, 9 J. PERSONALITY SOC. PSYCHOL. 1,
18-19 (1968).

183. See Eidelman & Crandall, supra note 126, at 92.

184. Seeid. The unreinforced stimulus must, however, not be an initially aversive one. See id.

185. See supra text accompanying notes 156-62.

186. See Eidelman & Crandall, supra note 126, at 92; LEON FESTINGER, A THEORY OF COGNITIVE
DISSONANCE 2-3 (1957) (articulating the theory of cognitive dissonance).

187. See Eidelman & Crandall, supra note 126, at 92-93. This effect is most likely to occur when
both options are initially unattractive. See Thomas R. Shultz & Mark R. Lepper, Cognitive Dissonance
Reduction as Constant Satisfaction, 103 PSYCHOL. REV. 219, 255 (1996).
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chosen option."™ When that is so, later offered options are devalued

relative to the earlier chosen one."” By comparison, the status quo looks
even better, alternatives worse.'” The negative aspects of the other options
are enhanced, those of the status quo option minimized.""'

Two related phenomena further benefit feelings toward the status
quo."” Most people are more averse to losses than drawn to gains.'” This
loss aversion leads them to imagine greater regret from action than from
inaction because action risks loss."”* Even when assured that the outcomes
of the two choices will be identical, most people still imagine more regret
from acting than from not acting.'””

Moreover, those seeking change are judged by their supporters and
opponents alike as more extreme and less reasonable than avatars of the
status quo."”® Because change-agents’ positions seem less meritorious, their
advocates are apparently assumed to take them because of self-interest.'”’
Because their positions are viewed as self-serving rather than reflecting
rational argument, observers view change-agents’ positions as less
meritorious.'” Some authors even argue for a “mere existence” effect:
things exist as they are because it is good that they be so."” This effect is
automatic, effortless, and outside awareness.””

Many of these cognitive and affective biases are also enhanced by time
pressure.””’  Warning people about these effects does little, if anything, to
counteract them.”” Political ideologies, on the other hand, as described
above, can support them.””

188. See Eidelman & Crandall, supra note 126, at 93.

189. Seeid.

190. Seeid.

191. See id.; cf. Ryan K. Beasley & Mark R. Joslyn, Cognitive Dissonance & Post-decision Attitude
Change in Presidential Elections, 22 POL. PSYCHOL. 521, 524-26 (2001) (showing that presidential
winners then become viewed more positively, the losers more negatively).

192. See Eidelman & Crandall, supra note 126, at 93-94.

193. See MICHAEL SHERMER, THE MIND OF THE MARKET: COMPASSIONATE APES, COMPETITIVE
HUMANS, AND OTHER TALES FROM EVOLUTIONARY ECONOMICS 93 (2008) (defining loss aversion and
suggesting that “people tend to fear losses about twice as much as they desire gains”).

194. See Eidelman & Crandall, supra note 126, at 93-94.

195. Seeid. at 94.

196. See id. at 94-95; Robinson & Kray, supra note 128, at 138-39.

197. See Eidelman & Crandall, supra note 126, at 94-95; Laurie T. O’Brien & Christian S. Crandall,
Perceiving Self-Interest: Power, Ideology, and Maintenance of the Status Quo, 18 SOC. JUST. RES. 1, 12
(2005).

198. See Eidelman & Crandall, supra note 126, at 95.

199. See id. Because these states of affairs are treated as positive just because they exist, the effect
does not turn on rationalization. See id.

200. Seeid.

201. Seeid. at 97-98.

202. Seeid. at 98.

203. See supra text accompanying notes 109-17.
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D. Beliefin a Just World

The belief in a just world—what is, and should be, because the world
is a fair place—necessarily favors the status quo.””* The universe is a
fundamentally just place, and events within it must be seen within that
frame.**

But the intensity of belief in a just world (BJW) varies based upon
individual differences.*”® Personal experiences, socialization, and the need
to believe that justice has been done all affect BIWs intensity.””” The BIW
scale and other measures can help to gauge these differences.”” Beliefs in
individual mobility, political conservativism, control, anti-egalitarianism,
and the Protestant work ethic all support BJW.*%

Persons high in BJW are more likely to hold the elderly at fault for
their poor health,’'’ to consider poverty the result of poor people’s ill
character and behavior,”!' and to blame sexual harassment victims for
unwanted sexual advances.””” African-Americans high in BJW are more
likely to oppose affirmative action and to view whites favorably.””> High
BJW leads its holders to attribute AIDS to promiscuous personality traits,
even in the face of evidence to the contrary in a specific case.”’* More
generally, strong BJW leads to accepting situations that might otherwise
appear illegitimate, motivating strategies to restore the belief when
contradicted.””

BJW generally entails reading ambiguous situations—such as whether
conduct was racially discriminatory or not—in favor of the status quo.

204. See Carolyn L. Hafer & Becky L. Choma, Belief in a Just World, Perceived Fairness, and
Justification of the Status Quo, in SYSTEM JUSTIFICATION BASES, supra note 3, at 107, 108.

205. See id.; JOEL D. LIEBERMAN & BRUCE D. SALES, SCIENTIFIC JURY SELECTION 90-93 (2006)
(summarizing just world research).

206. See Hafer & Choma, supra note 204, at 108 (noting that while the majority of Americans
believe in a just world, the intensity of this belief varies among individuals).

207. Seeid. at 109.

208. Seeid.

209. Seeid.

210. Laurent Bégue & Marina Bastounis, Two Spheres of Belief in Justice: Extensive Support for
the Bidimensional Model of Belief'in a Just World, 71 J. PERSONALITY 435, 444 (2003).

211. Danielle Campbell et al., Attributing “Third World Poverty” in Australia and Malawi: A Case
of Donor Bias?, 31 J. APPLIED SOC. PSYCHOL. 409, 411 (2001).

212. Margaret De Judicibus & Marita P. McCabe, Blaming the Target of Sexual Harassment:
Impact of Gender Role, Sexist Attitudes, and Work Role, 44 SEX ROLES 401, 403 (2001).

213. See Hafer & Choma, supra note 204, at 112.

214. TIsabel Correia & Jorge Vala, When Will a Victim Be Secondarily Victimized? The Effect of
Observer’s Belief in a Just World, Victim’s Innocence and Persistence of Suffering, 16 SOC. JUST. RES.
379, 380 (2003). Moreover, there is data suggesting that persons high in just world beliefs to be more
punitive toward criminal law breakers, though such persons may also be more likely to blame the victim
in certain cases, such as sexual assault. See LIEBERMAN & SALES, supra note 205, at 91-92.

215. See Hafer & Choma, supra note 204, at 110.
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BIW’s effect is also linked to group status.”'® Thus, low-status groups
embracing beliefs related to a just world are less likely to attribute negative
effects delivered by an outgroup member to discrimination.”’” But, high-
status groups attributed harm imposed on them by outgroup members to
discrimination.”"®

E. Selected Promoters of Systemic Change

Social change does, of course, occur. One group of researchers has
indeed argued that there are competing system-justification and social-
change motivational systems, the strength of each turning on a variety of
factors.”’ When one motive dominates over another, it affects how we
seek and process information.” Thus, when the system-justification
motive is at work, we look for information supportive of the status quo and
give it the greatest weight.”*' When the system-change motive prevails, we
do the opposite.”

Four situational factors are of particular importance. First, threats to a
system’s legitimacy seem to evoke a defensive, system-justifying

216. Seeid. at 116-17.

217. See id. at 117; see also Aaron C. Kay et al., The System Justification Motive and the
Maintenance of Social Power, in THE SOCIAL PSYCHOLOGY OF POWER 313, 321 (Ana Guinote &
Theresa K. Vescio eds., 2010) (concluding that belief in a just world suggests that attributing positive
characteristics to those in power restores belief in a just world by making them seem suited to their
social position).

218. Seeid. at 321-23.

219. See India R. Johnson & Kentaro Fujita, Change We Can Believe in: Using Perceptions of
Changeability to Promote System-Change Motives over System-Justification Motives in Information
Search, 23 PSYCHOL. SCL. 133, 133 (2012). This dual-motive theory is rooted in an analogy to the
literature on individual self-evaluations, which posits two motives concerning self-change: self-
protection motives versus self-change ones. Id. Self-protection motives “promote the construction,
confirmation, and defense of people’s positive beliefs about themselves.” Id.; accord Constantine
Sedikides & Michael J. Strube, Self-Evaluation: To Thine Own Self Be Good, to Thine Own Self Be
Sure, to Thine Own Self Be True, and to Thine Own Self Be Better, in 29 ADVANCES IN EXPERIMENTAL
SOCIAL PSYCHOLOGY 209, 211-12 (M.P. Zanna ed., 1997) (elaborating on this definition). Self-change
motives, including “self-assessment and self-improvement, drive people to diagnose their strengths and
weaknesses and to use this information to better themselves.” Johnson & Fujita, supra, at 133; accord
Constantine Sedikides & Erica G. D. Hepper, Self Improvement, 3 SOC. & PERSONALITY PSYCHOL.
COMPASS 899 (2009) (developing this definition further). Negative feedback about one’s self causes a
conflict between these two emotions, the balance between them affecting whether individuals in fact
seek negative feedback. See Johnson & Fujita, supra, at 133. Johnson and Fujita found experimental
support in their own work and that of others to support the wisdom of this analogy, that is, to show that
similar conflicting motivations may be at work in system-justification processes. See id.

220. See Johnson & Fujita, supra note 219, at 133-34.

221. Seeid. at 134.

222. See id. Much more research is needed, however, to confirm the existence of a “system-
change” motivation. But even if no such motivation exists, it is clear that the strength, even the
presence, of system-justifying motives is powerfully affected by situational and personality factors. See
infra text accompanying notes 234-64.
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response.223 Thus, terrorist attacks, or even simple reminders of terrorism,
trigger greater support for the political system and its authorities, such as
Congress and the President.”** But even simple criticism of a social system
by perceived outsiders can cue these defensive reactions.”” The criticism
can be as mild as a foreign visitor criticizing aspects of the American
political or economic system.”” The reaction can be subtle, such as more
intense endorsement of system-supporting stereotypes,”’ or overt, including
blatantly hostile calls for punishing the system’s outsider critics.”*® The two
likely keys here are the perception of who is an outsider, of who is an
insider,”” and of the degree of system threat.”** The media can be expected
to play a role in molding both sets of expectations.>'

Second, the greater an individual’s, or group’s, dependence on a
particular social system, the greater the degree of system support.** That
support may be expressed by more fervently defending current policies or
by more harshly evaluating system critics.”” For example, university
students made to feel dependent on their country but not on their university
for funding are more likely to support a particular method of education
funding when portrayed as originating in national policy than as originating

223. See Aaron C. Kay & Justin Friesen, On Social Stability and Social Change: Understanding
When System Justification Does and Does Not Occur, 20 CURRENT DIRECTIONS PSYCHOL. SCI. 360,
360-61 (2011).

224. See, e.g., Jeffrey M. Jones, Sept. 11 Effects, Though Largely Faded, Persist, GALLUP POLL,
www.gallup.com/poll/9208/Sept-Effects-Though-Largely-Faded-Persist.aspx/ (Sept. 9, 2003) (showing
greater public support for all system-level authorities, including Congress, the Executive, and the police,
in the wake of the September 11 attacks); Robb Willer, The Effects of Government-Issued Terror
Warnings on Presidential Approval Ratings, 10 CURRENT RES. ON SOC. PSYCHOL. 1, 2 (2004) (showing
government terror warnings increase system support); Johannes Ullrich & J. Christopher Cohrs,
Terrorism Salience Increases System Justification: Experimental Evidence, 20 SOC. JUST. RES. 117, 120
(2007) (showing other reminders of terrorism increase system-justifying processes).

225. See Kay & Friesen, supra note 223, at 361.

226. See Aaron C. Kay et al., Victim Derogation and Victim Enhancement as Alternate Routes to
System Justification, 16 PSYCHOL. SCI. 240, 241-42 (2005) (noting that the simple statement, “[M]any
countries in the world are enjoying better social, economic, and political conditions than the U.S.” was
perceived as a system threat by an outsider, prompting system defense).

227. Seeid.; John T. Jost et al., System-Justifying Functions of Complementary Regional and Ethnic
Stereotypes: Cross-National Evidence, 18 SOC. JUST. RES. 305, 306-07 (2005).

228. See Aaron C. Kay et al., Inequality, Discrimination, and the Power of the Status Quo: Direct
Evidence for a Motivation to See the Way Things Are as the Way They Should Be, 97 J. PERSONALITY &
SOC. PSYCHOL. 421, 421 (2009) [hereinafter Kay et al., Status Quo Power].

229. See supra text accompanying notes 74-83 (discussing perceptions of outsider status in the
criminal justice system).

230. See Kay & Friesen, supra note 223, at 360-61.

231. See, e.g., MATTHEW B. ROBINSON, MEDIA COVERAGE OF CRIME AND CRIMINAL JUSTICE 107-
46 (2011) (discussing media focus on “the Black, the Young, and the ‘Crazy’”); RAY SURETTE, MEDIA,
CRIME, AND CRIMINAL JUSTICE: IMAGES, REALITIES, AND POLICIES 1-51, 180-99 (4th ed. 2011)
(discussing how the media molds public images of criminals as dangerous predators).

232. See Kay & Friesen, supra note 223, at 361.

233. Seeid.
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from their individual university.”* But, when induced to feel dependent on
their university, they favor whatever is the current university-crafted
funding mechanism over any proposed changes.” Greater system
dependence also leads to more support for those who represent the
system.”® In the case of criminal justice, that means more support for
police and other system bureaucrats, making them seem more legitimate.”’
Police and prosecutors themselves depend upon the system,”* suggesting
that they too have more motivation to favor the current system against
change.”’

A perhaps related phenomenon is that there are multiple social
systems—working at different levels and in different ways to affect our
lives.** Each person lives in a world of family, friends, and neighborhood;
local government, state government, and national government; and religious
communities and secular communities.*' Which systems matter most to an
individual may vary based upon individual experience and circumstances.**
A person identifying closely with a perceived social system of the “Black
church,” thus, might be more inclined to its status quo set of rules and
values under certain circumstances, rather than to a perceived white-secular
alternative.**

234. Seeid.
235. Seeid.
236. See Jojanneke van der Toorn et al., More Than Fair: Outcome Dependence, System
Justification, and the Perceived Legitimacy of Authority Figures, 47 J. EXPERIMENTAL SOC. PSYCHOL.
127,131 (2011). Professors Kay and Friesen summarized the point effectively:
In three field studies, people who reported more dependence on authority figures such as
university professors, government bureaucrats, and police officers also viewed those
authorities as more legitimate and were more trusting and deferential to them. In subsequent
laboratory studies, making participants directly dependent on an authority figure caused those
participants to view the authority figure as more legitimate.

Kay & Friesen, supra note 223, at 361.

237. See Kay & Friesen, supra note 223, at 361 (discussing the police); infia text accompanying
notes 238-39 (discussing dependence on the prosecution and courts).

238. See Kay & Friesen, supra note 223, at 361. Their salaries are paid by the state, and their job is
precisely to defend the most central rules defining the current political, social, and economic system
against challengers to its authority. See id. at 130-31.

239. See infra text accompanying notes 240-55 (suggesting various other psychological mechanisms
that explain many police and prosecutors’ reluctance to change the status quo, even when confronted
with strong scientific evidence of the need for change to achieve the system’s stated goals).

240. See Thorisdottir et al., supra note 106, at 8-9.

241. Seeid.

242. See Kay & Friesen, supra note 223, at 361 (arguing that healthy young undergraduate students
are likely more dependent on their universities for the quality of their daily lives than on the national
health care system, thus more likely to care about supporting the former, which can affect such things as
their tuition, class schedules, and dormitory rules).

243. Cf C. ERIC LINCOLN & LAWRENCE H. MAMIYA, THE BLACK CHURCH IN THE AFRICAN
AMERICAN EXPERIENCE 309-10 (1990) (noting the long dominance of the Black Church in the lives of
many African-Americans but its modern declining importance among younger, poor Black urbanites
lacking the same degree of church identification).
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Third, the system’s degree of inescapability matters.*** The more
irrevocable and inevitable a social system and its outcomes seem, the
greater system participants’ attachment to the way things now stand.**
Class,** race,”" or gender**® inequality might seem inescapable, fostering a
defense of that state of affairs as unavoidable, a necessary cost of an
otherwise beneficent social system, or even as an affirmative good.** But
most social systems are hard to leave, with few apparent alternatives at
hand.*® One cannot easily find another criminal justice system at a given

244. See Kay & Friesen, supra note 223, at 361-62.

245. See id. at 362; Kay et al., Status Quo Power, supra note 228, at 424-25 (describing an
experiment in which those told that emigrating from their country was very difficult were far more
supportive of a status quo of wealthy elected leaders than those told that emigration was easy); Kristin
Laurin et al., Restricted Emigration, System Inescapability, and the Defense of the Status Quo: System-
Justifying Consequences of Restricted Exit Opportunities, 21 PSYCHOL. ScCI. 1075, 1078 (2010)
(concluding that female participants believing that gendered pay disparities were unavoidable refused to
blame them on systemic unfairness, instead believing that they resulted from “genuine” male-female
differences, while participants believing change was feasible felt quite the opposite).

246. Cf Kay et al., Status Quo Power, supra note 228 (finding wealthy class domination of the
political system more acceptable when seemingly unavoidable); Heather E. Bullock & Bernice Lott,
Social Class and Power, in THE SOCIAL PSYCHOLOGY OF POWER, supra note 217, at 408, 414 (“Poor
urban students, particularly those of color, are stereotyped as less capable learners than other children, as
potential troublemakers or criminals, as having behavioral or emotional problems, or, perhaps, as
salvageable, if they can adopt the culture of those who are White and middle class.”); Jennifer Pastor et
al., Makin’ Homes: An Urban Girl Thing, in URBAN GIRLS REVISITED: BUILDING STRENGTHS 75, 90
(Bonnie J. Ross Leadbeater & Niobe Way eds., 2007) (“If young people see pervasive social inequity
and its adverse consequences, but they cannot imagine transformation, such information may simply
fold into a heap of hopelessness, cynicism, or alienation.”).

247. See, e.g., George Ciccariello-Maher & Matthew W. Hughey, Obama and Global Change in
Attitudes About Group Status, in THE OBAMAS AND A (POST) RACIAL AMERICA? 215, 216 (Gregory S.
Park & Matthew W. Hughey eds., 2011) [hereinafter POST RACIAL AMERICA] (noting that surveys taken
between the mid-1990s and 2005 found that “African-Americans increasingly believed that racial
equality for Blacks would either not be achieved during their lifetimes or, for some, not at all within the
United States,” but further noting that these attitudes improved substantially with Obama’s 2008
presidential campaign); id. at 193-96 (arguing that system-justification processes promote acceptance of
the racial status quo by oppressed racial groups at least implicitly internalizing a sense of their own
inferiority); P. J. Henry & Felicia Pratto, Power and Racism, in THE SOCIAL PSYCHOLOGY OF POWER,
supra note 217, at 341, 341-56 (discussing myriad social psychological processes by which dominant
racial groups maintain their power).

248. Cf Laurin et al., supra note 245, at 2-5 (discussing experiments involving one kind of
gendered disparity and its triggering system-justification processes when the disparity seemed
inescapable). See generally Theresa K. Vescio et al., Power and Sexism, in THE SOCIAL PSYCHOLOGY
OF POWER, supra note 217, at 363 (summarizing many social psychological processes that maintain
gendered power disparities).

249. See supra notes 246-48.

250. See Kay & Friesen, supra note 223, at 362. Cognitive psychologists Kay and Friesen explain,

Practically speaking, most social systems are difficult to leave. Getting beyond the reach of
the federal government, for example, involves moving to another country. Other systems
seem inescapable for more psychological reasons. Leaving one’s religion, for instance, could
involve the loss of family and friends. The system-justification motivation, therefore, should
be stronger for systems that are relatively more inescapable. This leads to an ironic
prediction: While rational people should judge systems from which they cannot escape most
harshly, system-justification theory instead predicts that, all else being equal, people will
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point in time. As for envisioning an improved one, that too depends upon
belief in the practicability of change.”®' If change seems hard, its costs too
heavy to bear, its benefits uncertain, defense of the status quo rises as does
disdain for its critics. The task of critics is, thus, to change these
perceptions—to make the immutable seem mutable, the costly cheap, and
the painful less so than without change.

Fourth, Westerners take comfort in having a sense of control over their
own lives.””> Lacking that sense of control offends an overarching need for
order in each person’s individual life.*>> Social systems can reassure people
that order exists, that life can be controlled rather than being random and
chaotic.”* A weaker sense of personal control, thus, encourages people to
rely on their governments, resisting change and endorsing specific beliefs
that support stability, such as “law and order” political platforms.>>

Yet, there seem to be limits on these reactions.”® The World Values
Survey thus reveals that people with clear selfish motivations to support an
existing political system endorse change when the governments seem
extremely corrupt.””’ Studies in the business context similarly show that
subordinates are more likely to challenge the power of leaders whose rule
appears illegitimately obtained or exercised.””® Encouraging credible
perceptions of extreme circumstances can, thus, help to override pro-system
situational factors.

show more system defense within inescapable systems.
1d. at 361.

251. See generally Andrew E. Taslitz, The Criminal Republic: Democratic Breakdown as a Cause
of Mass Incarceration, 9 OHIO ST. J. CRIM. L. 133 (2011) [hereinafter Taslitz, The Criminal Republic]
(arguing that fundamental flaws in American democracy make quick, large-scale change in the
American criminal justice system unlikely, though conceding that modest changes might be achievable
in the shorter run because of the high cost of the system in hard economic times). Some commentators
are not optimistic. See id.

252. See Kay & Friesen, supra note 223, at 362.

253. Seeid.

254. Seeid.

255. See id.; Steven Shepherd et al., Evidence for the Specificity of Control Motivations in
Worldview Defense: Distinguishing Compensatory Control from Uncertainty Management and Terror
Management Processes, 47 J. EXPERIMENTAL SOC. PSYCHOL. 949, 949 (2011) (suggesting that a
reduced sense of personal control leads to greater support for politicians stressing order and stability);
Taslitz, The Criminal Republic, supra note 251, at 140-43 (recounting long success of law and order
campaigns to toughen criminal punishments in California).

256. See Taslitz, The Criminal Republic, supra note 251, at 152.

257. See Kay & Friesen, supra note 223, at 363 (“Extreme system illegitimacy may be one such
context [that promotes social change]. That is, there may be a tipping point at which systems are no
longer seen as less legitimate but as completely illegitimate and thus nearly impossible to defend.”);
Aaron C. Kay et al., God and the Government: Testing a Compensatory Control Mechanism for the
Support of External Systems, 95 J. PERSONALITY & SOC. PSYCHOL. 18, 25-27 (2008) (Study 3).

258. See Joris Lammers et al., lllegitimacy Moderates the Effects of Power on Approach, 19
PSYCHOL. ScI. 558, 558 (2008).
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Additionally, the inverse of many of the circumstances promoting
system support can encourage system change. Just as some personalities
tend toward system support, others do not;”’ some ideologies and political
party memberships favor the status quo, others the opposite.” When there
1s some measure of control over who are the decision makers, there can,
therefore, be some effect on the likelihood of system-justifying beliefs
prevailing. Moreover, the kinds of arguments made to decision makers
should be able to cue or suppress system-justifying tendencies. Arguments
triggering the Protestant ethic described above, or drawing on system-
justifying stereotypes, may raise the intensity of status quo biases.®' Thus,
one example noted earlier is a study that found that white participants
merely listening to a speech about Protestant values became more likely
than otherwise to judge similarly situated black participants less competent
than their white counterparts.”

Finally, it is important to stress that system-justifying motives are not
the sole determinants of any political, philosophical, legal, or factual
individual or group decision.”® Impressions of an individual attorney’s
aggressiveness, competence, personal traits, and theatrics; the strength of
the evidence; and a host of other factors affect juror decisions.*** My point
is only that system justification is likely one pervasive, important, and
under-theorized element at work in the criminal justice system that can help
to view defense counsel’s role in a new, or at least under-appreciated, light.

259. See generally John Duckitt & Chris G. Sibley, 4 Dual Process Motivational Model of
Ideological Attitudes and System Justification, in SYSTEM JUSTIFICATION BASES, supra note 3, at 292
(arguing that relative support for the status quo varies in part based upon individual differences in social
dominance orientation (competitiveness) and right wing authoritarianism (threat-driven and security-
driven motivations), which in turn arise partly because of personality differences, such as low
agreeableness and low openness to experience favoring pro-status-quo attitudes relative to high levels of
agreeableness and openness fostering the opposite); Christopher M. Federico & Paul Goren, Motivated
Social Cognition and Ideology: Is Attention to Elite Discourse a Prerequisite for Epistemically
Motivated Political Affinities?, in SYSTEM JUSTIFICATION BASES, supra note 3, at 267 (noting that a
high need for closure and certainty in beliefs, which is strongest among those ordinary citizens high in
political expertise, is associated with conservative, system-justifying beliefs, while the opposite is true
for those low in need for closure); J. Peter Renfrow et al., Statewide Differences in Personality Predict
Voting Patterns in 1996-2004 U.S. Presidential Elections, in SYSTEM JUSTIFICATION BASES, supra note
3, at 314 (arguing that relative degrees of the personality traits of conscientiousness and openness affect
relative likelihood of supporting Democratic v. Republican party candidates).

260. See supra Part 11.C.

261. See supra Part ILA.1.

262. See supra text accompanying notes 39-41.

263. See generally FINLEY & SALES, supra note 16 (summarizing research on these other sorts of
factors affecting jury decisions).

264. Seeid.
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IV. SYSTEM JUSTIFICATION AND THE CRIMINAL JUSTICE SYSTEM

Up until now, this piece has largely sought to prove that there is a
status quo bias that often dominates decision making.**> This part of the
Article shifts gears specifically to the criminal justice system. Part IV,
Section A explains why the broader public and criminal justice system
actors such as jurors and judges, sometimes overtly, sometimes implicitly,
suffer from this bias in handling criminal cases. In particular, Part IV,
Section A addresses the situational triggers and psychological biases that
lead to activation of system-justifying processes in the criminal justice
arena. Part IV, Section B focuses on why, as individuals, albeit ones
assigned institutional roles, members of law enforcement—police and
prosecutors—are especially likely to resist challenges to the status quo,
even when those challenges may be sensible. Indeed, well-meaning
members of law enforcement may sometimes be blind to arguments that
status quo alternatives are more consistent than the current state of affairs
with the pursuit of the justice to which law enforcement’s members
formally commit themselves. The combination of pro-status-quo juries and
judges with change-resistant law enforcement makes fact-finder and
investigator bias toward the criminal justice system’s current processes, and
the choice of police and prosecutors to proceed against a specific individual
as a perc