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“Immigration plays a key role in our growing water crisis because it is 
responsible for two-thirds of U.S. population growth.  The 1.5 million 
immigrants who move to America each year place an ever-increasing burden 
on our national water supply.  We should not fault recent immigrants for 
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satisfying their water needs; however we must act in our nation’s interest by 
lowering immigration quotas to a level that is environmentally sustainable.”1 
 –Federation of American Immigration Reform (FAIR) 

“Water, like religion and ideology, has the power to move millions of people. 
Since the very birth of human civilization, people have moved to settle close 
to water.  People move when there is too little of it.  People move when there 
is too much of it.  People journey down it.  People write and sing and dance 
and dream about it.  People fight over it. And all people, everywhere and 
every day, need it.”2 
 –Mikhail Gorbachev, Past-President of Green Cross International 
 
“ATTENTION ALL WATER CUSTOMERS: TO BE COMPLIANT WITH 
NEW LAWS CONCERNING IMMIGRATION YOU MUST HAVE AN 
ALABAMA DRIVER’S LICENSE OR AN ALABAMA PICTURE ID CARD 
ON FILE AT THIS OFFICE . . . OR YOU MAY LOSE WATER SERVICE.  
THANK YOU.”3 

–Sign posted outside the Allgood Water Works in Blount County, 
Alabama, after the passage of Alabama House Bill 56 in 2011 

I.  INTRODUCTION 

This Article is about the relationship between water and immigration 
law in the United States.  The connection between the two might not seem 
obvious, but as the following sections detail, major developments in water 
law and immigration law have largely grown together.  Take away major 
doctrinal and policy developments in one body of law, and the need for 
changes in the other ceases or becomes much less acute. 

How does one begin to understand water and immigration law’s 
relationship?  On one level, it is a matter of language because water has long 
served as a metaphor to explain the “flood” and “tide” of immigrants who 
cross the borders into the United States each and every day.4  To be sure, 
                                                                                                                 
 1. Freshwater Limits (2009), FED’N FOR AM. IMMIGR. REFORM, http://www.fairus.org/issue/ 
freshwater-limits (last visited Apr. 10, 2016); see also ERIC A. RUARK & MATTHEW GRAHAM, FED’N FOR 
AM. IMMIGR. REFORM, RUNNING DRY: LOOMING WATER SHORTAGES IN THE UNITED STATES 1 (2012), 
http://www.fairus.org/docserver/Water_report2.pdf (noting that immigration places a strain on the 
nation’s water supply). 
 2. Mark Smith, The Big Question: Will Global Conflict Flow from the Quest for Water Security?, 
WORLD POL’Y J., Winter 2009–10, at 5, 5 (quoting Mikhail Gorbachev). 
 3. ‘No Papers, No Water’: The Sign Denying Basic Services to Alabama’s Illegal Residents, DAILY 
MAIL (Oct. 7, 2011, 10:41 PM), http://www.dailymail.co.uk/news/article-2046582/Obama-administration 
-asks-court-BLOCK-controversial-Alabama-immigration-law.html. 
 4. OTTO SANTA ANA, BROWN TIDE RISING: METAPHORS OF LATINOS IN CONTEMPORARY 
AMERICAN PUBLIC DISCOURSE 72–79 (2002) (detailing immigration as “dangerous waters,” the dominant 
metaphor describing immigration from Latin America).  For a more recent example, see Bob Fredericks, 
‘Katrina’ of Illegal Immigration Flooding into Border States Daily, N.Y. POST (June 12, 2014, 2:11 AM), 
http://nypost.com/2014/06/12/illegal-immigrant-increase-overwhelming-emergency-shelters/. 
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water—in the flow, depth, and reach of the Rio Grande River—serves to form 
a continuous 1,255-mile border between the United States and Mexico.5  
Unlike most other boundaries that distinguish the continental United States 
from its neighbors, the Rio Grande unquestionably marks the sovereignty of 
the nation, and the concomitant authority to determine who are and are not 
its citizens.  Due to profound changes in the ways that migrants to the United 
States came to be counted and documented in federal immigration law during 
the twentieth century, language worked to stigmatize as “wetbacks,” 
“illegal,” and non-white all those migrants who crossed the Rio Grande, 
seeking a better life.6 

On another level, the relationship between water law and immigration 
law can be a seen as a function of demographic symbiosis.  Fundamental 
changes in American water law doctrines would likely not have occurred 
without the pressures, fissures, and dislocation caused by massive national 
and international migration.  As I suggest later in this Article, the emergence 
of the prior appropriation doctrine in the American West, during the middle 
to later decades of the nineteenth century, would likely not have happened 
without the sudden arrival of hundreds of thousands of migrants from all parts 
of the world, who sought to work and settle what had once been considered 
an unlivable, inhospitable desert.7  Applying the principle of “first in time, 
first in right,” the prior appropriation doctrine allowed migrants to 
fundamentally transform the “dry and thirsty” land of what would become 
the American West.8 

This Article, therefore, is about the many ways that water and 
immigration law and policy are inextricably related.  I have structured this 
Article in relation to “A Timeline of Important Moments in Water and 
Immigration Law and Policy,” which serves as an Appendix to this Article.  
Though not designed to be exhaustive, the timeline is organized into three 
historical eras to connect important historical developments in water and 
immigration law and policy.  The first era and Part I of the Article explore 
the rise of irrigated agriculture in the American West in the late nineteenth 
century and the concomitant demand for a cheap immigrant labor supply.  
The second era and Part II of the Article connect the emergence of a 
metropolitan America to persistent immigration reform in the years and 
decades after World War II.  In both cases, fundamental developments in 

                                                                                                                 
 5. About the Rio Grande, INT’L BOUNDARY & WATER COMMISSION, http://www.ibwc.gov/crp/ 
riogrande.htm (last visited Apr. 10, 2016). 
 6. See generally IAN F. HANEY LÓPEZ, WHITE BY LAW: THE LEGAL CONSTRUCTION OF RACE 
(1996); NATALIA MOLINA, HOW RACE IS MADE IN AMERICA: IMMIGRATION, CITIZENSHIP, AND THE 
HISTORICAL POWER OF RACIAL SCRIPTS (2014) (examining the changes in immigration policy in the 
United States between 1924–1965 and the corresponding effect on perceptions of Mexican-Americans); 
MAE M. NGAI, IMPOSSIBLE SUBJECTS: ILLEGAL ALIENS AND THE MAKING OF MODERN AMERICA (2004). 
 7. See infra notes 32–42 and accompanying text. 
 8. See Yunker v. Nichols, 1 Colo. 551, 553 (1872) (describing “dry and thirsty land[s],” such as 
Colorado). 
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water and immigration law and policy created the conditions by which the 
desert could support a vast agricultural empire and sprawling metropolitan 
economies dependent upon immigrant labor. 

The third era and Part III of the Article tie local efforts to control 
immigration to questions of access and supply of water delivery systems.  
Represented in the vastly different water infrastructure of immigrant 
“Colonias” along the Mexican–American border and the aging water 
distribution systems of inner-ring suburban communities increasingly 
populated by “New Americans,” this final Part explores how, and in what 
ways, the lack of local “citizenship” has contributed to water crises in the 
fractured landscapes of American neighborhoods. 

Ultimately, connecting the history of water and immigration law and 
policy at the national and local level helps us to understand the ways that 
each, working silently together, has reinforced patterns of racial segregation 
and economic subordination, of which immigrants play a large, 
contemporary part.  As I have contended in a slightly different context, a 
central argument in this larger project is that in much the same way that 
interstate highways in the United States came to mark, bound, segregate, and 
contain neighborhoods of color, the underground pipes, pumps, and 
reservoirs of stored water and wastewater treatment plants, in conjunction 
with their absence, serve an equally powerful, if not more pernicious, social 
and economic function.9  Water law, which creates property rights regarding 
the acquisition, control, storage, and distribution of water, contributes 
directly to the boundaries of property development.  It determines the degree 
of economic growth, investment, and opportunity; it bounds not only the 
limits of neighborhoods, cities, regions, and countries, but it also ultimately 
establishes the contours by which full citizenship and participation in the 
United States is defined. 

II.  THE IRRIGATION ERA AND THE NEED FOR A DOCILE LABOR SUPPLY 

In 1902, Congress authorized “potentially the biggest public works 
program in American history” when it enacted the Newlands Reclamation 
Act, which authorizes the federal government to commission water diversion, 
retention, and transmission projects in arid lands located mostly in the 
American West.10  The Reclamation Act initially included sixteen western 
states, and later amendments in 1905 and 1906 extended the program to the 
entire state of Texas.11  Its goal was to turn large portions of what had long 

                                                                                                                 
 9. Tom I. Romero, II, The Color of Water: Observations of a Brown Buffalo on Water Law and 
Policy in Ten Stanzas, 15 U. DENV. WATER L. REV. 329, 354 (2012). 
 10. Donald J. Pisani, Federal Reclamation and the American West in the Twentieth Century, 77 
AGRIC. HIST. 391, 393 (2003). 
 11. Water in the West, NAT’L PARK SERV., http://www.nps.gov/nr/travel/ReclamationDams 
IrrigationProjectsAndPowerplants/water_in_the_west.html (last visited Apr. 4, 2016). 
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been known as the Great American Desert and other parts of the United States 
into fertile farms and orchards.12 

Of course, indigenous inhabitants to this region had long ago discovered 
the precarious relationship between water, migration, and growth in this 
region.  As early as five or six hundred years before the arrival of the Spanish 
in the American Southwest, the Ancestral Puebloans instituted an elaborate 
system of water control.13  Professor Michael Meyer notes: “On Chapin Mesa 
at Mesa Verde in southwestern Colorado they built check dams and an 
irrigation ditch more than four miles in length.”14  On the plains east of the 
Rockies, the Wichitas and the Quiviras established horticultural villages 
along watercourses.15  As one lived farther from the mountains, “streams 
became progressively more valuable . . . . In the drier, more exposed 
land . . . [Wichitas and Quiviras] farmers were tied closely and absolutely to 
the vital veins of water running through the open country.”16  As a result, 
communal priorities and environmental change dictated how water would be 
used.17  “If their population increased, or if drought or a reduction of available 
resources forced them to move,” indigenous communities would attempt to 
expand their hunting and gathering domain through war with their 
neighbors.18 

The arrival of Europeans in present-day New Mexico would alter this 
balance.  Using a system of community appropriation and distribution of 
headwaters that developed in the desert Southwest, New Mexicans 
seamlessly translated their water law system to the extremes of mountain 
weather and living.19  Accordingly, these settlers brought a highly developed 
system of Spanish and Mexican water law and legal innovation20 that “was 

                                                                                                                 
 12. See generally DONALD J. PISANI, WATER AND AMERICAN GOVERNMENT: THE RECLAMATION 
BUREAU, NATIONAL WATER POLICY, AND THE WEST, 1902–1935 1–31 (2002). 
 13. MICHAEL C. MEYER, WATER IN THE HISPANIC SOUTHWEST: A SOCIAL AND LEGAL HISTORY, 
1550–1850 12 (1996). 
 14. Id. 
 15. ELLIOTT WEST, THE CONTESTED PLAINS: INDIANS, GOLDSEEKERS, AND THE RUSH TO 
COLORADO 38 (1998). 
 16. Id. (alterations in original). 
 17. Peter Iverson, Native Peoples and Native Histories, in THE OXFORD HISTORY OF THE AMERICAN 
WEST 13, 15 (Clyde A. Milner II et al. eds., 1994). 
 18. Id. 
 19. See Wells A. Hutchins, The Community Acequia: Its Origin and Development, 31 SW. HIST. Q. 
261 (1928); Robert G. Dunbar, The Origins of the Colorado System of Water-Right Control, 27 COLO. 
MAG. 251, 251 (1950). 
 20. Fundamentally, law and legal innovation played a prominent role in the history of Spain and 
Mexico.  According to Professor Meyer: 

Because of the disparate invasions of the Iberian Peninsula following the collapse of Rome, 
the rulers of Spain, long before the discovery of America, were familiar in the problems 
inherent in trying to reconcile the interests of different races and different cultures, as well as 
in juxtaposing the demands of conquerors with the concerns of the conquered. 

Tom I. Romero, II, Land, Culture, and Legal Exchange in Colorado’s Mountains, Plains, and Deserts, in 
EXCHANGE: PRACTICES AND REPRESENTATIONS 125, 136 (2005).  Consequently, the export of Spanish 
law and jurisprudence to the Americas resulted in a highly adaptive legal regime in both Spanish and 
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designed to protect individual rights, to encourage private initiative and 
entrepreneurship, to stimulate economic development, and even to 
accumulate personal wealth.”21  Especially in relation to rights associated 
with groundwater, the system represented 

incipient capitalism, a glorification of the sanctity of private property and a 
celebration of laissez faire.  With very few exceptions, a person could do 
what he [or she] wanted with his [or her] groundwater resource even if it 
prejudiced the interests of his [or her] neighbor . . . .  Groundwater law 
represented free enterprise with but very few restraints.22 

Yet, New Mexican surface water law balanced these individual values 
by recognizing the needs of the larger community.  Importantly, the “law 
recognized that unbridled individual ambition would never produce a 
harmonious society and viewed justice not as a metaphysical abstraction but 
as an attainable goal.”23  As a result, New Mexicans, in their acequia systems, 
enshrined the concept of normative restraint, a commitment towards 
understanding the reasonable use of a surface water resource “to check 
monopoly, limit the influence of irresponsible locals, protect the 
disadvantaged, and most importantly to encourage equity.”  By balancing 
private property rights in relation to the needs of the common good, New 
Mexican settlement in the southern reaches of Colorado introduced legal 
principles that would become the basis of a nascent legal water regime for 
the region’s immigrants and migrants.24 

The beginning of large-scale irrigation, however, had its roots in 1846, 
when the U.S. Army entered the territory of Mexico, occupying by force of 
arms the area that today comprises the American states of New Mexico, 
California, Arizona, Nevada, Utah, and parts of Colorado.25  Within two 
years of U.S. occupation, the Treaty of Guadalupe Hidalgo formally ended 
hostilities between the United States and Mexico and reshaped the political, 
social, and legal geography of the region that would be most impacted by 
Reclamation.26 

Soon after hostilities with Mexico ended, this dry and desert region 
“became an important reservoir of raw materials for the expanding 
production of the industrial sectors of the U.S. economy.”27  Requiring a deep 
                                                                                                                 
independent Mexico. Id. 
 21. Id. at 179. 
 22. Id. at 136 (final three alterations in original).  For an assessment concerning the property rights 
of women in Spanish and Mexican law, see MARÍA E. MONTOYA, TRANSLATING PROPERTY: THE 
MAXWELL LAND GRANT AND THE CONFLICT OVER LAND IN THE AMERICAN WEST, 1840–1900 (2002). 
 23. Romero, II, supra note 20. 
 24. Id. 
 25. See id. 
 26. Treaty of Peace, Friendship, Limits, and Settlement, Mex.-U.S., Feb. 2, 1848, 9 Stat. 922. 
 27. WILLIAM G. ROBBINS, COLONY AND EMPIRE: THE CAPITALIST TRANSFORMATION OF THE 
AMERICAN WEST 26 (1994). 
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pool of labor for the extraction and exportation of such raw materials, 
Mexican-Americans (former Mexican citizens who chose to remain in the 
conquered territory), Mexican nationals, and other immigrants and migrants 
flooded this region seeking a better life.28 

Two of the largest groups of migrants were American citizens and 
European nationals seeking to make homestead claims, especially after 
1862.29  The homesteading law allowed Americans to receive, virtually for 
free, title to 160 acres of land in fee simple in exchange for five years of 
continued settlement and improvements to the land.30  In a land devoid of 
rivers and lakes, however, settlers instead encountered dramatic hardship.  A 
telling example is found in the case of an abandoned ranch found by one 
homesteader in eastern Colorado in the 1860s: 

Its owner left a crude sign that with minor rewording could have spoken for 
thousands of [migrants] knocked to their knees during hard times: “Toughed 
it out here two years.  Result: Stock on hand, five towhead and seven yaller 
dogs.  Two hundred and fifty feet down to water.  Fifty miles to wood and 
grass.  Hell all around.  God Bless Our Home.”31 

Immigrants to the region, accordingly, innovated the nascent water law 
regimes in the region to account for these challenges.  In the early 1860s, for 
example, the Colorado territorial legislature enacted a series of statutes that 
appeared to adopt both the common-law riparian-rights doctrine32 and the 
emerging doctrine of prior appropriation.33  The conflict between statutes had 
far reaching implications that would constantly underlay many water law and 
immigration law disputes.34  According to Professor Dale Goble, “a change 
from riparian to appropriative water rights . . . arguably violated both private 
property rights of riparian landowners and the fundamental allocation of 
power between the federal and state governments.”35  In approaching the 

                                                                                                                 
 28. MONTOYA, supra note 22, at 104; see Guadalupe T. Luna, Chicana/Chicano Land Tenure in the 
Agrarian Domain: On the Edge of a “Naked Knife,” 4 MICH. J. RACE & L. 39, 52–53 (1998). 
 29. Romero, II, supra note 20, at 137.  The Homestead Act of 1862 promoted settlement of the 
public domain and in turn encouraged permanent settlement in much of Colorado and the American West. 
Id. at n.69; see Homestead Act of 1862, ch. 75, § 1, 12 Stat. 392 (repealed 1976). 
 30. Romero, II, supra note 20, at 153 n.185. 
 31. Id. at 142. 
 32. For the move towards the riparian doctrine, see Act of Nov. 5, 1861, § 1, 1861 Colo. Sess. Laws 
67 and Act of Aug. 15, 1862, § 13, 1862 Colo. Sess. Laws 44, 48.  According to Professor Dale Goble, 
“although these provisions did not expressly adopt riparian rights, they did reflect the common law’s 
limitation of the use of water to those ‘on the bank, margin, or neighborhood’ of the stream and the 
associated principle of equitable allocation of water in time of drought.” Romero, II, supra note 20, at 138 
n.78. 
 33. Romero, II, supra note 20, at 138.  For the Colorado legislature’s early actions towards 
developing a theory of appropriation, see Act of Mar. 11, 1864, § 32, 1864 Colo. Sess. Laws 49, 58. 
 34. Romero, II, supra note 20, at 138. 
 35. Id. 
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problem, Colorado courts simply asserted that the issue did not exist.36  As 
Justice Helm of the Colorado Supreme Court asserted in Coffin v. Left Hand 
Ditch Co., in 1882, “we think that the [prior appropriation] doctrine has 
existed from the date of the earliest appropriations of water within the 
boundaries of the state.”37  Notably, Colorado courts embraced prior 
appropriation as a result of the unique ecological challenges facing 
Colorado’s residents.  According to Justice Helm, 

Water in the various streams . . . acquires a value unknown in moister 
climates. . . .  [V]ast expenditures of time and money have been made in 
reclaiming and fertilizing by irrigation portions of our unproductive 
territory.  Houses have been built, and permanent improvements made; the 
soil has been cultivated, and thousands of acres have been rendered 
immensely valuable, with the understanding that appropriations of water 
would be protected.  Deny the doctrine of priority or superiority of right by 
priority of appropriation, and a great part of the value of all this property is 
at once destroyed. 
. . . . 

We conclude, then, that the common law doctrine giving the riparian 
owner a right to the flow of water in its natural channel upon and over his 
lands, even though he makes no beneficial use thereof, is inapplicable to 
Colorado.  Imperative necessity, unknown to the countries which gave it 
birth, compels the recognition of another doctrine . . . .38 

The end result of such reasoning is that Coloradans, and most citizens of the 
states that would follow, established vast property rights in the American 
West’s most scarce resource: Water.39  Prior appropriation would become 
known as the Colorado Doctrine as its basic principles spread throughout the 
law and jurisprudence of much of the American West.40  Armed with such 
changes in law, thousands of migrants trying to plow a living out of the 
western desert created a sharp increase in the amount of irrigation during the 
late half of the nineteenth and early twentieth centuries.41 

                                                                                                                 
 36. Id.  
 37. Id. (quoting Coffin v. Left Hand Ditch Co., 6 Colo. 443, 446 (1882)). 
 38. Coffin, 6 Colo. at 446–47; see also Yunker v. Nichols, 1 Colo. 551, 553 (1872) (asserting that 
the “rules respecting the tenure of property must yield to the physical laws of nature . . . [i]n a dry and 
thirsty land” such as Colorado). 
 39. Romero, II, supra note 20, at 138; see COLO. CONST. art. XVI, § 6; Strickler v. City of Colo. 
Springs, 26 P. 313, 316 (Colo. 1891) (holding that “a priority to the use of water [for irrigation] is a 
property right” that may be sold and transferred separately from the land upon which the right arose). 
 40. See generally DAVID SCHORR, THE COLORADO DOCTRINE: WATER RIGHTS, CORPORATIONS, 
AND DISTRIBUTIVE JUSTICE ON THE AMERICAN FRONTIER (2012).  According to Robert Dunbar, “most of 
the seventeen Western States adopted with modifications Colorado’s centralized administrative system” 
in providing for the adjudication of water rights to special water courts. Romero, supra note 20, at 141 
(citing Dunbar, supra note 19, at 262). 
 41. Stephen C. McCaffrey, The Harmon Doctrine One Hundred Years Later: Buried, Not Praised, 
36 NAT. RESOURCES J. 549, 550 (1996). 
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In addition to the Mexican nationals who became American citizens 
under the Treaty of Guadalupe Hidalgo, as well as those American citizens 
and Europeans lured by the prospect of homesteading, one of the largest 
migrant groups to this dry and arid region were Chinese citizens.42  Under the 
Burlingame Treaty of 1868, the United States promised to extend Chinese 
residents working in the nation the “same privileges, immunities, and 
exemptions in respect to travel or residence, as may there be enjoined by the 
citizens or subjects of the most favored nation.”43 

The experience of Chinese immigrants who migrated to the American 
West beginning in 1849 contrasted sharply from those farming the arid 
landscape.  Lured initially by the discovery of gold, Chinese immigrants 
encountered economic and social instability, which pushed them to work not 
only as miners but as cooks, laundrymen, and perhaps most visibly, as 
railroad laborers in the completion and extension of the Transcontinental 
Railroad through the Trans-Mississippi West.44  Largely because the region 
was heavily industrialized and was linked seamlessly with national and 
international labor and capital markets, the Chinese competed with a myriad 
of ethnic and racial groups for daily wages.45  It was in response to the 
multitude of Chinese laborers that local and federal authorities utilized the 
law to erect rigid racial boundaries that anticipated a racialized, immigrant 
workforce that would be essential to reaping the bounties of the arid West’s 
irrigated farmlands.46 

Telling in this regard is the prosecution of Tiburcio Parrott in 1880 for 
hiring Chinese laborers to work in his mines.47  Authorities specifically 
charged Parrot under Article 19 of the California constitution48 as well as the 

                                                                                                                 
 42. See generally LUCY E. SALYER, LAWS AS HARSH AS TIGERS: CHINESE IMMIGRANTS AND THE 
SHAPING OF MODERN IMMIGRATION LAW (2d ed. 1995). 
 43. The Burlingame Treaty, China-U.S., July 28, 1868, 16 Stat. 739. 
 44. See generally SALYER, supra note 42. 
 45. See, e.g., ROBBINS, supra note 27, at 61–102.  Tomás Almaguer points out that “the arrival of 
black slaves during the Gold Rush heightened anxiety among European Americans that slavery might 
compromise [the American West’s] prospect of becoming a haven for free white labor.  When Chinese 
immigrants followed blacks into the mining region, whites drew close analogies between black slaves and 
Chinese ‘coolies.’” TOMÁS ALMAGUER, RACIAL FAULT LINES: THE HISTORICAL ORIGINS OF WHITE 
SUPREMACY IN CALIFORNIA 153 (1994).  Such fears were exacerbated by American companies, who 
preferred to hire non-European and non-American labor, and largely hired Chinese whenever possible. 
See id.  White workers, however, believed that such laborers  

were mere pawns of capitalist interests and other monopolistic forces that relied upon unfree 
labor.  Consequently, white male laborers believed that Chinese workers threatened both their 
precarious class position and the underlying racial entitlements that white supremacy held out 
to them and to the white immigrants who followed them into the new class structure. 

 Id. at 154. 
 46. The Burlingame Treaty, supra note 43. 
 47. Paul Kens, Civil Liberties, Chinese Laborers, and Corporations, in LAW IN THE WESTERN 
UNITED STATES 499, 499 (Gordon Morris Bakken ed., 2000). 
 48. Article XIX, Section 3 of the California Constitution of 1879 specifically prohibited people of 
Chinese origin from being employed by the state. CAL. CONST. of 1879, art. XIX, § 3 (“No Chinese shall 
be employed on any State, county, municipal, or other public work, except in punishment for crime.”). 
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Penal Code of California49 when his company hired Chinese workers to labor 
in his mines.  In the subsequent judicial resolution of the matter, In re 
Tiburcio Parrott,50 the court focused on Article 5 of the Burlingame Treaty 
between the United States and China.51  The key question was whether 
“Chinese subjects visiting or residing in the United States” were accorded 
“the same privileges [and] immunities . . . as may there be enjoyed by the 
citizens or subjects of the most favored nation.”52  On these terms, the court 
agreed that the domestic law was void.53  Yet, the court went one step further 
by using the 14th Amendment to define more precisely this clause of the 
Burlingame Treaty.54  According to the Court, this provision of the federal 
Constitution 

places the right of every person within the jurisdiction of the state, be he 
Christian or heathen, civilized or barbarous, Caucasian or Mongolian, 
upon the same secure footing and under the same protection as are the rights 
of citizens themselves under other provisions of the constitution.55 
 

Accordingly, one’s “privileges and immunities” define the rights of 
American citizens. 
 

There is no difference of opinion as to the significance of the terms 
“privileges and immunities.”  Indeed, it seems quite impossible that any 
definition of these terms could be adopted, or even seriously proposed, so 
narrow as to exclude the right to labor for subsistence.  As to by far the 
greater portion of the Chinese, as well as other foreigners who land upon 
our shores, their labor is the only exchangeable commodity they possess.  
To deprive them of the right to labor is to consign them to starvation.  The 
right to labor is, of all others, after the right to live, the fundamental, 
inalienable right of man, wherever he may be permitted to be, of which he 
cannot be deprived, either under the guise of law or otherwise, except by 
usurpation and force.56 

Most importantly, the jurists read these provisions of American law as 
extending to men like Tiburcio Parrott greater power to control and discipline 
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a multiracial labor force, rather than extending any special privilege for 
Chinese laborers.57 

Irrigating the Great American Desert, accordingly, fueled a fervor, 
almost religious in its faith, that “out of aridity would come a level of 
prosperity beyond anything Americans had seen before, making the West the 
home of the future.”58  To be sure, by the “end of the nineteenth century 
irrigation had become a veritable crusade.”59  Though proponents urged 
large-scale adoption on moral, religious, and even scientific grounds, its 
connection to patriotism and the development of American notions of 
self-government animated most of the discussion.60  To be sure, in the 
“democracy created by irrigation,” American farmers would hire non-white 
immigrant laborers to help them accumulate wealth and prosperity.61 

It is in this context that President Theodore Roosevelt signed the 
Reclamation Act into law on June 1, 1902.62  Speaking one year later, 
Roosevelt claimed, “The passage of the National Irrigation Law was one of 
the greatest steps, not only in the forward progress of the states, but to that of 
all mankind.”63  Whereas 7.3 million acres of land were irrigated in 1900, 
Frederick Haynes Newell, the first director of the Reclamation Service, 
estimated that 100 million acres could be reclaimed in the West alone, not to 
mention the millions more throughout the United States.64 

                                                                                                                 
 57. Id. at 497–98.  Both judges in the case feared the consequences of Chinese labor on the racial 
makeup of the region and the nation.  Judge Hoffman noted: 

That the unrestricted immigration of the Chinese to this country is a great and growing evil, 
that it presses with much severity on the laboring classes, and that, if allowed to continue in 
numbers bearing any considerable proportion to that of the teeming population of the Chinese 
Empire, it will be a menace to our peace and even to our civilization, is an opinion entertained 
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Chinese may be, the remedy is not with the state, but with the general government. 
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Chinese patient; and even a society for the conversion of the heathen would not be allowed to 
employ a Chinese convert to interpret the gospel to Chinese neophytes. 

Id. at 492 (Hoffman, J.). 
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 59. Id. at 114. 
 60. Id. at 114, 120–23.   
 61. Id. at 124. 
 62. See The Bureau of Reclamation: A Very Brief History, RECLAMATION (Jan. 12, 2016), 
www.usbr.gov/history/borhist.html (indicating further that Congress passed the Act on June 17, 1902). 
 63. PISANI, supra note 12, at 1–2. 
 64. Id. at 3–6. 
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This legislation made possible the irrigation of the arid land throughout 
the West, which was never before possible under the backing of private 
investors.  For example, after moving to Carson City in 1888, Francis G. 
Newlands, who would become the architect of the Reclamation Act, quickly 
became involved with the local irrigators and water users.65  As an ambitious 
young attorney entering a tumultuous time in Nevada water law, Newlands 
took up the cause of constructing the Truckee Irrigation Project, a privately 
financed enterprise planning to regulate the flow from Lake Tahoe.66  
However, the Project quickly failed, leading Newlands to the conclusion that 
only the federal government could accomplish such large-scale infrastructure 
projects.67  Newlands chased this idea to a seat in Congress, continuing to 
champion his vision of irrigation in the arid West, when he was finally able 
to see the Truckee Irrigation Project built as one of the first projects 
authorized under the Reclamation Act.68 

Yet, it was not just men like Newlands who would be beneficiaries of 
the law.69  Certain immigrants were intended to reap the law’s bounties.70  
The historian Donald Pisani recounts the following profile, taken from the 
Reclamation Service’s monthly publication, the Reclamation Record: 

At age twenty-two, Joe Bianchi came to the United States from Italy.  For 
twenty years he worked in the coal mines at Cle Elum, Washington.  When 
the Yakima [Reclamation] Project opened, he risked his entire savings, 
$2,500, as a down payment on nineteen acres near Prosser priced at $7,000.  
He then borrowed $300 from friends to get started.  Initially, the farm had 
no improvements save for a three-room shack worth less than $150.  With 
utterly no agricultural experience, Bianchi watched his neighbors and did 
as they did, setting out one acre of strawberries and a half acres of eggplant 
during the first year, as well as corn and wheat.  He later added asparagus, 
cherries, tomatoes, onions, rhubarb, and potatoes.  A $3,000 annual gross 
return permitted him to build a five-room bungalow for his wife, four 
children and within a few years he owned the land and home free and clear, 
along with an automobile.  Four other Italian coal miners bought farms on 
the Yakima Project during the mid-1920s, and apparently, all prospered.71 

Though Newlands designed the Reclamation Act to create farms that would 
be run by a single family like the Bianchi’s, in practice, it encouraged large 
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farms requiring large amounts of labor.72  According to the law, the 
government would restrict farm size from 40–160 acres.73  “A married couple 
could acquire water for 320 acres . . . [and] any person who owned more than 
160 acres” could acquire “cheap water to irrigate all the land for a decade or 
more” before the law required he or she to sell it.74  Indeed, “within a few 
years of passage of the Reclamation Act . . . reclamation as homemaking gave 
way to reclamation as dam building, and social reform gave way to a massive 
federal program for the construction of dams and canals,” which would serve 
large, irrigated landholdings dependent upon access to a cheap and docile 
labor supply.75 

In 1930, Thomas Mahony, Chairman of the Mexican Welfare 
Committee for the Colorado State Council of the Knights of Columbus, 
documented this system that emerged in Colorado and much of the American 
West.76  In an address to the Catholic Council on Industrial Problems, 
Mahony described in great detail the inner workings of the sugar industry in 
the reclaimed lands of arid, northeastern Colorado.77  At the top were the 
sugar companies who purchased and refined the sugar beets, which were 
grown by local growers throughout the state.78  The grower, “to make a profit 
at the price he gets, must have low wage labor or else he won’t grow beets; 
and without beets the sugar companies could not operate their factories and 
make a profit.”79  The harvesting of the sugar beets, however, was not easy.80  
It required intensive cultivation during most of its seven-month growing 
season.81  For up to sixteen hours each day, “in the intense heat of spring 
and . . . summer and in the raw, cold . . . days of late fall,” the laborers were 
subjected to “monotonous, back-breaking work, under high pressure, with 
low pay, sometimes long deferred, with bad housing and living conditions.”82 

What made this particular pool of labor unique, according to Mahony, 
was the fact that “it is dependent upon the labor of the family: the father, the 
mother, and little children,” for the raw material—sugar beets.83  “As one 
                                                                                                                 
 72. See, e.g., id. 
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sugar company circular noted, ‘an inexperienced man can work 9 acres, a 
woman 7 acres, and children in proportion to age.’”84  Mahony stressed that 
this was not work to which “native Americans,” either as individuals or 
families, were likely to seek or want.  To make his point, he detailed the work 
a child was likely to do during a season: 

The total length of all rows in an acre of beets is . . . just about 5 miles.  To 
block and thin an acre of beets, the child straddles a row, blocks and spaces 
the beets to 12 inches apart and then thins, leaving the big beet.  His work 
usually starts at 6:00 A.M. and lasts until 7:00 P.M. or later.  The child, a 
contract worker, crawls on his hands and knees back and forth across the 
fields, hour after hour, all day long under a blistering sun, five miles to the 
acre. . . .  There is hoeing and weeding in the summer, and pulling and 
topping in the fall, each process [consisting of] 5 miles of rows to the acre.85 

Due to pervasive discrimination in manufacturing and service work, the 
beginnings of restrictions on immigration from southern and eastern Europe 
in 1917, and sugar company-sponsored propaganda that said the Mexicans 
(regardless of citizenship) were especially well-suited for sugar beet 
cultivation and harvest, Mexican-American and Mexican families were 
pushed into this narrow segment of the labor supply.86  Also pushing 
Mexicans north of the border were conditions related to water and land use.87  
In the wake of the Mexican Revolution, for instance, President Cárdenas 
continued his predecessors’ reform policies, breaking up haciendas 
(extensive plantations) into small plots of land.88  The small plots, which 
yielded less agricultural productivity than the large plantations, led to a lack 
of employment, exacerbated by physical conditions, such as “drought, lack 
of credit, water, and seeds.”89  The unemployed Mexican workers became 
hungry and desperate, and were very receptive to opportunities for a better 

                                                                                                                 
the twentieth century, the sugar beet industry’s labor supply consisted primarily of local woman and 
children, or young immigrant men from the cities.  These laborers were paid by the day or the week.  The 
industry then turned, first to eastern-European families, and ultimately, to Spanish-surnamed families as 
its primary labor pool.  The family  

altered the organization of work in several ways.  First, supervision became primarily the 
responsibility of parents instead of corporation overseers.  Second, families contracted for the 
entire season rather than by day, or week, or task. . . .  Third, wages changed from payment by 
time to piecework, typically based on the number of acres worked. . . .  Fourth, with the entry 
of families, employers had to [ostensibly] provide more durable housing and related 
perquisites.  

VALDÉS, supra note 81, at 6. 
 84. Romero II, supra note 76. 
 85. DONATO, supra note 80, at 25. 
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171, 171 (2014). 
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life.90  As a result, every winter and early spring, representatives of the sugar 
companies would travel throughout the American Southwest and northern 
Mexico to recruit Mexican families to sign contracts for sugar beet harvest.91 

With little available economic opportunity and seduced by recruiters’ 
claims that a family could expect a plot of land, decent housing, clean and 
available water, and a friendly family employer, recruiters compelled these 
Latino families to sign the standard beet labor contract.92  The father would 
sign the contract on behalf of the family, and the size of the acreage assigned 
to the family in the contract would be based upon the proportional share to 
which every member of the family could be expected to work.93  The contract 
provided a lump sum for every acre cultivated and harvested, as well as a 
small bonus for all beets produced over the standard yield in an entire 
season.94  Though the experience suggested a negotiation, Mahony stressed 
that the terms and conditions in the beet labor contracts were set by the sugar 
beet companies.95  In this regard, the company fixed the price of the labor 
contract, thereby securing “the labor of the entire family, father, mother, and 
children, for less than subsistence wage.”96  The company also unilaterally 
established the conditions under which the contract was to be performed.97  
Indeed, it left all disputes between grower and laborer to the company’s final 
judgment: it provided no guarantee that the laborer would receive pay when 
the work was completed, nor did it stipulate when the work season would 
end.98  In regards to this final point, Mahony noted that in the fall of 1929, 
Mexican workers “were ‘compelled to work in the field until late in the 
winter, under terrible weather conditions, without extra pay, and under 
penalty of losing the money they [had] already earned, if they stop[ed] work 
before “all the crop [was] harvested.”’”99 

The contract also included conditions that stated if extra labor was 
required to cultivate and harvest the sugar beet crop, the cost of that labor 
would be deducted from the amount coming to the family under the 
contract.100  Though beet labor contracts typically included clauses obligating 
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the grower to provide a “habitable house and suitable water . . . for drinking 
and domestic purposes,” while also providing that “children under 11 years 
of age” would not be allowed to work in the fields, Mahony cited a long list 
of “open” and “flagrant” violations of these provisions.101  To be sure, it was 
common for children as young as six years old to be working in the beet 
fields, not only preventing them from attending the public schools that they 
were required to attend, but in conjunction with the arduous work, 
substandard housing, and lack of sanitation, posed a direct threat to their 
lives.  According to one study of the Arkansas Valley cited by Mahony, 
nearly 30% of the children among a group of 140 beet-laboring families died 
working in the sugar beet fields.102 

To further exacerbate the tenuous existence of Latino families, sugar 
companies hoped to secure the next season’s labor supply by giving credit 
for food and supplies to these same families during the winter.  The problem, 
as Mahony argued, was that the credit was to be paid out of the next season’s 
work.103  In this “system of Peonage,” the Latino “family would ‘start work 
in the spring handicapped by a debt to the sugar company which [would] 
reduce the amount coming to [them] in the fall.’”104  Other families, 
recognizing the endless cycle of debt, “flocked to Denver, Pueblo, and to 
some of the smaller Colorado towns.”105  Encountering limited to nonexistent 
work opportunities, many migrant and immigrant families received support 
from both private charities and public agencies to make ends meet during the 
winter months.106 

The experiences of Colorado’s migrant and immigrant sugar beet 
laborers were a little different than the experiences of large numbers of 
Mexican migrants and immigrants in the United States during the early 
decades of the twentieth century.107  Known as “Betabeleros,” 
Spanish-surnamed beet-laboring families proliferated throughout the 
American West and Midwest as sugar consumption in the United States more 
than quadrupled during this time.108  By the start of the Stock Market Crash 
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of 1929, Mexicans formed an estimated 75%–90% of the total sugar beet 
labor force—comprised almost entirely of young families with children as 
young as six—which spent six to eight months a year struggling to survive 
as laborers in the sugar beet industry.109  Although Mexicans worked as 
laborers in the mining, railroad, and canning industries throughout the 
American West and Southwest, sugar beet labor provided the vast majority 
of available jobs in Reclamation states.110 

Not surprisingly, the question of Mexican labor in the beet fields and 
beyond became wrapped up in national discourse of nativism, racism, and 
immigration restriction in early decades of the twentieth century.  
Agribusiness, which benefitted most from the Reclamation Act, and whose 
fruits were being used to feed the growing and great cities of the American 
West, propagated the notion that Mexicans were a docile and easily 
controllable labor supply.111 

Immigration law, accordingly, played a prominent role in this regard.  
As early as 1882, Congress legislated the broad exclusion of many Chinese 
immigrants.112  As we have seen, the Chinese and other Asian immigrants 
were a source of cheap labor for the construction of large, nationwide 
projects, such as the Union Central Pacific Railroad.113  Westerners generally 
feared the encroachment of the Chinese culture on American society, and 
along with nativists in Congress, compelled the Legislature to pass the 
Chinese Exclusion Act of 1882 as the first reversal of the country’s largely 
open immigration policy.114  The distrust of both the Chinese and the 
Japanese continued through the early 1900s, and in 1917, Congress passed 
another federal immigration law, excluding all immigrants from the “barred 
Asiatic Zone” and establishing a literacy test for all immigrants.115 

In the aftermath of World War I, Congress passed an emergency 
measure restricting immigration from specific countries of birth to three 
percent of the total number of foreign-born persons from that country in the 
1910 Census.116  After considering the emergency quotas implemented, 
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Congress sought to make a permanent system of quotas based on nations of 
origin.117  The 1924 Immigration Act (the Johnson–Reed Act) made the 
system permanent and preferential of certain countries of origin.118  While 
Mexicans and other Latin-Americans were exempt from the wholesale 
exclusion of first the Chinese, then the Japanese, and ultimately the 
large-scale restrictions on Southern and Eastern Europeans in immigration 
law and policy from 1882–1924, Mexican immigrants as well as 
Mexican-Americans filled the vacuum left by the embargo on European and 
Asian labor.  “Mexicans, according to one contemporary critic, were called 
upon to do the ‘work no white man will do.’”119  Advocates of Mexican 
immigration in the first ten years of the twentieth century, particularly those 
in agriculture and in the railroad industry, “did not propose accepting 
Mexicans as full-fledged members of society.  Rather, employers insisted 
that . . . Mexicans were an inferior race . . . well suited for hard labor . . . who 
would return to Mexico when their labor was no longer needed.”120  This final 
point, in particular, was to rebut claims that Mexicans were disease-ridden, 
had genetic predispositions to crime, had displaced their American 
counterparts, and could never assimilate into white America.121 

Though there were no quotas imposed on Mexican immigration at the 
time, there were key provisions of a progressively complex edifice of federal 
immigration law that applied to all immigrants, regardless of their origin.  For 
example, The Naturalization Acts of 1790 and 1870 required one to be either 
black or white to become an American citizen.122  In 1924, Congress, as part 
of its sweeping restrictions on immigration, restricted immigration to only 
those persons eligible for citizenship and formed the Border Patrol to police 
almost exclusively the United States’ water-based border with Mexico.123  
The quota system, also adopted by the Johnson–Reed Act, excluded Mexico 
and Canada by deeming all persons from North America to be white as far as 
immigration policy was concerned.124 
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Furthermore, immigration officials were required to deny entry to idiots, 
paupers, mental or physical defectives, criminals, polygamists, public 
charges, and illiterates.125  Aliens found to be anarchists, public charges 
(within five years of entry), prostitutes, or guilty of a crime of “moral 
turpitude” were subject to deportation at any time after their entry into the 
United States.126  U.S. employers recruited Mexican families precisely 
because they did not have many of the legal conditions that prevented entry 
into the United States.127  Despite some calling for quotas on Mexican 
immigrants, such as John Box (a representative from East Texas), the support 
of large cotton and fruit growers, who relied on Mexican labor, fended off 
these discussions.128  Not surprisingly, the employment of Mexican labor was 
proportional to the expansion of irrigable land by the 1930s.129 

To be sure, by the beginning of the Great Depression in 1929, the Great 
American Desert had been transformed.  But it was transformed in ways not 
envisioned by many of those who hoped to deploy water and property to 
create a land of family farmers.130  The historian Donald Worster argues that, 
instead, what was created was “a modern hydraulic society, . . . a social order 
based on the intensive, large-scale manipulation of water and its products in 
an arid setting.”131  A “coercive, monolithic, and hierarchical system” that 
was “reflected in every mile of the irrigation canal,” this system required vast 
amounts of migrant and immigrant labor to make it successful.132  A shift to 
cities was already beginning to take shape, and it was accelerated by the 
failure of irrigation law and policy to create a nation of independent farmers 
and the concomitant success of immigration law to provide a cheap and 
replaceable labor supply for emerging large-scale agribusiness in the early 
decades of the twentieth century.133  The great urban archipelagos of this 
emerging hydraulic society had the ability to grow and thrive because of the 
critical connection between water and immigration law.134  Together, both 
worked to play a role in shaping the hinterlands that today are essential to the 
metropolitan American West’s growth and sustainment.135 
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III.  THE METROPOLITAN REVOLUTION AND THE RISE OF THE ILLEGAL 
GARDNER 

The doctrine of prior appropriation, and the principles of property and 
private enterprise that it represented, became the basis by which those in the 
United States seized the great watercourses of the American West and 
deployed them in the service of suburbanization and metropolitan 
fragmentation.136  The United States’ largest and most wild rivers, for 
instance, were reengineered into water-storage and water-delivery 
systems.137  While the initially vast property rights in water were designed to 
serve a large agricultural economy, by the early decades of the twentieth 
century, the insatiable needs of homo urbanus people made prior 
appropriation the central element in the rise of sprawling metropolises like 
Los Angeles, San Diego, Phoenix, Las Vegas, and Denver.138 

From the very first gold rushes to the Great American Desert, “cities 
dominated the economic and social landscape of the West.”139  Urban 
development was part of water-resource development from early on, as seen 
directly in the rapid growth of “Phoenix, a dusty, desert railroad stop that 
boomed with both suburbs and orange groves after promoters talked 
Congress into damming the Salt River as the first major project under the 
Reclamation Act.”140  The Salt River Project (SRP) improved existing dams 
and irrigation canals and built new dams.141  Reliable water and power flowed 
into the Phoenix area.142  Between 1902 and 1940, when Reclamation was 
completed with the construction of Bartlett Dam, the Phoenix-area 
population increased by 60,000 people, primarily because water and power 
had become readily available.143 

One of the leading cases in the law of prior appropriation and 
metropolitan development held that governmental water supply agencies 
could not be held to the same burdensome and restrictive conditions as 
private entities when perfecting a water right.144  The case exemplifies what 
has become known as the “growing cities doctrine,” thereby highlighting that 
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a primary function of the modern prior appropriation doctrine has been to 
support unlimited metropolitan growth.145 

Accordingly, it has become a truism in western water law that there is a 
vast “geographic gap between where the water is and where people live.”146  
It “is bridged by engineering systems that collect, store and transfer” water 
over very long distances.147  Most importantly, this system requires a legal 
regime “that allocates access to and control over water in ways that 
encourages its transfer from wetter to drier areas.”148  The recognition that 
Reclamation would not create a nation of independent farmers, coupled with 
growing demand for electricity of an urban and industrial West, compelled a 
rethinking of the large-scale goals of irrigation.149  By the 1920s, according 
to the historian Donald Pisani, 

hydroelectric power held out the hope that industry could develop without 
small farms, or that the two could develop simultaneously. . . .  Not only 
would it make rural life more attractive, but if dams could generate power 
for cities as well as store water for agriculture . . . [t]he farmer and the 
industrialist would become equal partners in the building of the new 
West.150   

Before this sort of partnership could take place, however, the law needed to 
settle once and for all who had the right to these interstate waters.151 

In 1917, a number of important political figures from western states 
came together at a grand patriotic rally for the World War II effort in San 
Diego for the first meeting of the League of the Southwest.152  This League 
was to “bring the south-west together, so it may more intelligently understand 
its common problems and arrange a permanent organization which will 
enable it to work more efficiently its common purposes and ambitions.”153  
However, very early on in the League’s meetings, the members shifted their 
                                                                                                                 
 145. See generally id.; City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 40–43 (Colo. 1996) (en 
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focus almost entirely to the issue of the Colorado River.154  Continuing and 
imminent interstate legal battles for control of the waters of the Colorado 
River were at the forefront of the minds of the delegates.155  If any of the 
delegates’ cities and states were to prosper, the use and control of the wild 
and untamed waters in the region was a necessity.  But, the inability to agree 
on a common course of action stalled development.156  Irregular meetings of 
the League over the next few years yielded very little common ground on 
which the states could move forward with development of the Colorado 
River. 

Into this void stepped Delph Carpenter.  A lawyer raised on an irrigated 
farm in northeastern Colorado, Carpenter had made a name for himself in 
interstate water disputes.157  As the lead counsel for the Greeley-Poudre 
Irrigation District, Carpenter represented the District in Wyoming v. 
Colorado, a lawsuit resulting from the District’s decision to divert water from 
the Laramie River through a tunnel.158  “With other lawsuits on the way, 
including one filed by Nebraska concerning the South Platte River, he began 
thinking about out-of-court solutions to the West’s water conflicts” to avoid 
the uncertainty created by the precedent of the Supreme Court’s doctrine of 
equitable apportionment.159 

During the League of the Southwest meetings, Carpenter and others 
slowly formed the concept of using the Compact Clause of the U.S. 
Constitution to negotiate and settle the long-standing disputes between states 
over the use of Colorado River water.160  In 1921, Congress approved 
formation of the Colorado Compact Commission to discuss this topic 
further.161  Herbert Hoover (Secretary of Commerce at the time) headed the 
Commission as the federal representative.162  One representative from each 
state on the Colorado River (Arizona, California, Colorado, New Mexico, 
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Nevada, Utah, and Wyoming) made up the rest of the Commission.163  The 
seven western states seemed to appoint these preeminent men based only on 
their expertise in water development and engineering.  Of the seven state 
representatives, only two had backgrounds as lawyers, whereas the other five 
were engineers.164  The Chairman, Herbert Hoover, had made a name for 
himself as a politician practicing as an engineer in the mining industry in 
Australia and China.165  As many engineers and politicians had thought since 
the inception of the Reclamation Act of 1902, the wild and untamed rivers of 
the West were a valuable, untapped resource that was being wasted, running 
freely to Mexico and the ocean.166 

The first series of meetings commenced in Washington, D.C., on 
January 26, 1922, at the Department of Commerce building.167  Hoover 
opened the first meeting by stating that the Commission should seek to 
“prevent endless litigation which will inevitably arise in the conflict of state 
rights, with delays and costs that will be imposed upon our citizens through 
such conflicts.”168  The delegates serving on the Commission all agreed that 
there would be adequate supply for each state if planned storage projects were 
constructed along the river.169  However, the delegates spent their first week 
of meetings in Washington quibbling over the acreage of future agricultural 
development in each state.170  The frustration and lack of consensus wore on, 
and many were close to giving up on the compact idea.171  James Scrugham 
of Nevada described that the lack of any agreement would “mean the holding 
up of construction work and serious delay in the financing of future 
projects.”172  Scrugham’s perspective was a common one among these 
men.173  They all saw the Colorado River as a resource to be controlled by 
their superior intellect and willpower, which would ultimately add to the 
prosperity of the nation and each of their respective western states.174 

There was little discussion of why during the Colorado River Compact 
negotiations.  The engineers and lawyers involved saw the largely unused 
river as a problem to be solved.175  After the initial meetings in Washington, 
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the Compact Commission took another twenty meetings in Phoenix, Denver, 
and Santa Fe between January and November of 1922 before signing the 
Colorado River Compact.176  The Compact separated the states into an upper 
and lower basin, each with the right to develop and use 7.5 million acre-feet 
of water annually.177  The Compact best describes its purpose as seeking “to 
secure the expeditious agricultural and industrial development of the 
Colorado River Basin, the storage of its waters and the protection of life and 
property from floods.”178 

After securing certainty over their water supply through compact and 
litigation, western states and their burgeoning metropolitan cities grew 
exponentially.  California’s State Water Project by itself has come to serve 
twenty million municipal and industrial users, in addition to 750,000 acres  
of irrigated land.179  It derives essentially all of its water from the 
Sacramento–San Joaquin river systems, which drain from the Sierra Nevada 
Mountains.180  Some of this water is moved over 400 miles to users in 
southern California via a 444-mile aqueduct, the longest continuous water 
conveyance in the West.181 

Los Angeles is the prototypical example of how water has fed 
metropolitan growth.  Beginning in the early decades of the twentieth 
century, Los Angeles’s metropolitan water district used the doctrine of prior 
appropriation to buy up water rights in the Owens Valley in the Sierra 
Mountains.182  As the city captured and diverted the water through large 
aqueducts that stretched hundreds of miles to the outskirts of Los Angeles, 
the Owens Valley literally and economically dried up.183  As Los Angeles 
grew and the Owens Valley water supply proved insufficient for the city’s 
needs, it followed the same model used in other water basins with great 
success.184  Other growing metropolises followed Los Angeles’s example, 
putting incredible strain on a limited water supply.185  Today, twenty-five 
million Americans in metropolitan areas rely on one river, the Colorado, to 
keep the taps turned on.186 
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As a consequence of the water certainty secured by compacts like those 
governing the Colorado River, water is delivered year round to metropolitan 
distribution infrastructures that begin in catchments high in the mountains for 
most arid western cities.187  Local watersheds and aquifers in these areas are 
insufficient; yet, metropolitan development in this region thrives.  In turn, 
metropolitan growth has compelled the United States to develop one of the 
most comprehensive systems of water infrastructure in the world with 
massive dams and reservoirs, modern groundwater pumps, billions of miles 
of water and sewage pipes, sophisticated wastewater treatment plants, and a 
broad regulatory framework over industrial and hazardous waste.188  Indeed, 
instead of water resources dictating land use, land use dictates water 
development and affects the physical and social geography of the region.189 

This has had a noticeable impact for many metropolitan residents who 
have rarely had to consider how much water they consume each and every 
day.190  An average suburban American household, for instance, consumes 
about 350 gallons of water a day for drinking; personal hygiene and 
sanitation; landscaping; and other outdoor uses, such as maintaining a 
swimming pool, running a fountain, or washing a car.191  To be sure, the labor 
needed to propagate such water-intensive uses would be borne largely by 
immigrants who came to settle in these metropolitan areas.  

Although historians have extensively documented the central role of 
federal transportation, housing, and lending policies in the growth and 
fractionalization of metropolitan areas in the post-World War II United 
States,192 few connected the dots about the importance of water and 
immigration law and policy to the growth of metropolitan heterotopias.193  
Accordingly, the Hart–Cellar Immigration Act of 1965 would have deep 
consequences for these urban archipelagos.194  The Act, passed at precisely 
the same historical moment as the momentous civil rights legislation 
dismantling Jim Crow, and in an era defined by water doctrines like those of 
the great and growing city, would have three important consequences.  First, 
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it changed dramatically the country of origin for most immigration to the 
United States.  Whereas prior to passage of the law Latin Americans and 
Asians together constituted slightly less than 2% of the U.S. population, by 
2012, they collectively represented (as a result of immigration) almost a 
quarter of those counted by the census.195  Second, and related, the Act 
cemented the modification of the nation’s racial map, which had been 
“marked principally by the contours of white and black and that had denoted 
race as a sectional problem.”196  According to the historian Mai Ngai, 
“Immigration law was part of an emergent race policy that was broader, more 
comprehensive, and national in scope.”197  Third, these newcomers would 
disproportionally settle in metropolitan areas after 1965, to the point that by 
the first decade of the twenty-first century, 85% of the immigrants lived in 
metropolitan regions.198  These immigrants, in turn, would fill a burgeoning 
demand for low-status, low-paying jobs (such as lawn maintenance) resulting 
from the rise of these water dependent metropolitan regions.199  One of the 
stereotypes that would emerge out of this development was the “illegal 
gardner” maintaining the manicured lawns and verdant flower beds of 
metropolitan homes.200 

The settlement of immigrants in metropolitan areas would also lead to 
segregated patterns of housing.  First, beginning in the 1920s, 

American cities witnessed a construction boom that surpassed all previous 
periods of growth. . . .  [S]everal million units of housing were built during 
the decade [and also in the years following World War II], allowing second 
generation immigrants to escape the slums. But while these were healthy 
changes, . . . [t]he expansion of the suburbs drew the rich and middle-class 
out of the city.  At the same time, the combination of slowed immigration 
and economic mobility resulted in increased vacancy rates in working-class 
districts.201 

African-Americans and non-white immigrants took up residence in those 
neighborhoods being abandoned by second-generation Southern and Eastern 
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European immigrants who saw themselves as white, “a development that 
accelerated after World War II.”202  These patterns would remain largely 
unchanged into the last decades of the twentieth century.203   
 Beginning around the 1990s, immigrants began to bypass “the inner city 
and mov[e] directly to the suburbs.”204  Finding older but affordable housing 
stock in these suburban developments built between the 1950s and 1980s,205  
Latinos, Asians, and other immigrants began to live in the suburbs rather than 
in core cities.206  Indeed, during the last ten years, more non-white immigrants 
lived in these older suburbs than in cities, and their growth rates there 
exceeded those in the cities.207    

Accordingly, many immigrant neighborhoods in both the urban core and 
first-tier suburbs are on the front lines of a water infrastructure crisis.  Despite 
having one of the world’s most developed water-delivery infrastructures, 
much of the United States’ water-delivery system is old and rapidly 
deteriorating.208  A significant proportion of the nation’s trunk lines, sewage 
lines, and pumping systems were laid in the nineteenth or early twentieth 
centuries, or in the housing boom that immediately followed World War II.209  
As a result, much of the United States’ water infrastructure where immigrants 
are most likely to be concentrated is in dire need of repair or replacement.210  
The U.S. Environmental Protection Agency (EPA), for example, has found 
that more than 1.7 trillion gallons of water are lost per year to leakage, while 
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millions more are lost to over 240,000 water main breaks each and every 
year.211 

From 2006–2009, “more than 9,400 of the nation’s 25,000 sewage 
systems” dumped “untreated or partly treated human waste, chemicals and 
other hazardous materials into rivers, lakes,” and groundwater supplies.212  A 
2007 study by the EPA documented over 75,000 sanitary sewer overflows 
each year, resulting in the discharge of three to ten billion gallons of 
wastewater into the United States drinking water system.213 

The challenge facing immigrants in these metropolitan water crises by 
themselves are dire.  Add to that the fact that immigrants have minimal to no 
English proficiency and are less likely to be U.S. citizens214 and are racially, 
ethnically, and economically alienated  from the polity.215  In the aggregate, 
these factors compound the ability of communities to advocate for the 
necessary improvements to their water infrastructure.216 

The perverse irony of this is that immigration to the United States, 
particularly from Mexico, is in some sense attributable to water law and 
policy that is drying up international water supplies.  For instance, the 
Mexican Water Treaty, which governs water allocation of the Rio Grande 
River between the United States and Mexico, requires one-third of the water 
flowing from the six Mexican tributaries to be allocated to the United 
States.217  Like the allocation schemes governing the Colorado River 
Compact, the allocation scheme signed in 1944 was based on inaccurate 
assumptions regarding how much water would actually be in the river from 
year to year and the rate of metropolitan growth.218  Thus, by the beginning 
of the twenty-first century, thousands of farms in northern Mexico lay fallow 
because the Treaty allocated their water supplies to Texas farmers.219  As the 
Mexican agricultural economy has collapsed, many have traveled north 
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.gov/documents/snyder/FWATF_FINAL_REPORT_21March2016_517805_7.pdf. 
 214. Singer, supra note 198. 
 215. Romero, II, supra note 9, at 146. 
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 217. Treaty Respecting the Utilization of Waters of the Colorado and Tijuana Rivers and of the Rio 
Grande, Mex.-U.S., Feb. 3, 1944, 59 Stat. 1219. 
 218. Romero, II, supra note 9, at 146. 
 219. FRED PEARCE, WHEN THE RIVERS RUN DRY: WATER—THE DEFINING CRISIS OF THE 
TWENTY-FIRST CENTURY 16 (2007). 
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across the United States border in search of work.220  Those who have stayed 
dig deeper into the earth in search of nonrenewable groundwater supplies.221 

Thus, the push and pull of the thirsty metropolis created an 
unquenchable thirst for immigrants coming to the United States.  Built upon 
the law of the river that came out of compacts and treaties, meteoric 
metropolitan growth in the United States created a mighty stream by which 
immigration would flow and fuel growth of these same places.  Hoping to 
find opportunity and a better life in metropolitan America, immigrants 
instead encountered hostility and backlash in many of the neighborhoods that 
they entered.  Not surprisingly, water law and policy would remain the 
defining feature of immigrant life in hostile, isolated, and segregated 
developments, towns, and municipalities.  

IV.  THE GREAT LOCAL THIRST FOR PROPER DOCUMENTATION 

In announcing a “tough new anti-illegal immigration ordinance[]” 
passed by his city council in July 2006, Mayor Lou Barletta of Hazleton, 
Pennsylvania, forcefully declared, “We must draw the line and we are doing 
it tonight.”222  Though he was specifically speaking about what became the 
first of many local ordinances adopted by the Hazleton City Council in the 
coming months, he figuratively reinforced the sovereign boundaries of this 
small but rapidly growing community eighty miles outside of Philadelphia.223  
The Hazleton Ordinance (the Ordinance) was typical among the scores of 
anti-immigration ordinances drafted and enacted during this time.224  It did 
not allow a person to occupy any rental unit in the city without obtaining a 
mandatory occupancy permit.225  To obtain a permit from the Code 
Enforcement Office, an applicant needed to provide “[p]roper identification 
showing proof of legal citizenship and/or residency.”226  The Ordinance also 
imposed heavy sanctions upon the owner of the property if he or she allowed 
occupants to inhabit a rental unit without the proper permit from the Code 
Enforcement Office.227  These ordinance provisions were reinforced through 
separate sections that provided stringent guidelines and sanctions to control 
who could and could not be hired within the City of Hazleton.228 

                                                                                                                 
 220. Id. 
 221. Id. at 17. 
 222. Jon Dougherty, States Take Lead Against Illegal Immigration, U.S. FED. NEWS, Aug. 7, 2006, 
2006 WLNR 16099419. 
     223. See id. 
 224. IMMIGRATION REFORM LAW INST., MODEL ILLEGAL IMMIGRATION RELIEF ORDINANCE, 
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 228. See id. § 4. 
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Among the many reasons given by the “People of the City of Hazleton” 
in endorsing passage of the Illegal Immigration and Relief Act Ordinance, 
the Ordinance’s declaration of purpose indicated that illegal immigration was 
contributing to “overcrowded classrooms and failing schools,” as well as 
“destroy[ing] our neighborhoods and diminish[ing] our overall quality of 
life.”229  Importantly, the collective goal of the Ordinance was clear.230  As 
Hazleton’s mayor bluntly stated to the Washington Post, the Hazleton 
Ordinance was designed to make the municipality “the toughest place on 
illegal immigrants in America. . . .  I will get rid of the illegal people.  It’s 
this simple: They must leave.”231  Although a federal judge prevented the 
enforcement of Hazelton’s specific ordinance in July 2007,232 it did not 
prevent nor deter other municipalities and communities from considering 
similar ordinances aimed at dissuading Latino immigrants from moving to, 
settling in, and becoming a part of these communities.233 

The Hazleton Ordinance and the actions and statements of its city 
council and mayor exemplify many of the most salient dimensions 
surrounding the anti-immigration ordinances proposed, and in many cases 
adopted, in 104 communities in 28 states.234  While the State of Pennsylvania 
seemed to be a fulcrum for many of the proposed or adopted ordinances,235 
dozens of other communities—large and small, rural and metropolitan—
considered, and in some cases passed, Hazleton-type ordinances to deter an 
“immigrant threat.”236  Latinos in general and Mexicans and 
Mexican-Americans, in particular, have been “demonized as a grave threat 
to the American culture, society, and the economy”; “systematically 
excluded from rights, privileges, and protections extended to other 
Americans”; and “subject to increasingly harsh and repressive enforcement 
actions that drove them further underground.”237  These local and state 
authorities have also colluded with the federal government to create what 
legal scholar César Cuauhtémoc García Hernández dubbed the emblems of 
“crimmigration law,” whereby noncitizens and citizens alike, especially 
                                                                                                                 
 229. Ordinance 2006-10 (July 13, 2006). 
 230. See Michael Powell & Michelle Garcia, Pa. City Puts Illegal Immigrants on Notice, WASH. POST 
(Aug. 22, 2006), http://www.washingtonpost.com/wp-dyn/content/article/2006/08/21/AR2006082101 
484.html. 
 231. Id. 
 232. Lozano v. City of Hazelton, 496 F. Supp. 2d 477, 555 (M.D. Pa. 2007). 
 233. See JILL ESCHBENSHADE, IMMIGRATION POLICY CTR., DIVISION AND DISLOCATION: 
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 234. Id. 
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 237. Douglas Massey, The New Latino Underclass 2 (Stanford Ctr. on Poverty & Inequality 2010), 
http://inequality.stanford.edu/_media/working_papers/massey_new-latino-underclass.pdf. 
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those from Latin America, are conceptualized as “criminal deviants and 
security risks,” and “people to be feared.”238 

As with the “color-blind” criminal justice system documented in 
Michelle Alexander’s study, the New Jim Crow, once a Latino is labelled 
illegal, the “old forms of discrimination—employment discrimination, 
housing discrimination, denial of the right to vote, denial of educational 
opportunity, denial of food stamps and other public benefits, and exclusion 
from jury service—are suddenly legal.”239  It is no surprise that this occurs in 
metropolitan areas where Joe Arpaio in suburban Maricopa County, Arizona; 
Joe Barletta, the Mayor of Hazelton, Pennsylvania; and Steve Levy, the 
Suffolk County Commissioner in Long Island, New York, became overnight 
celebrities for their virulent and oftentimes vicious crackdowns on immigrant 
communities.240  The actions of the Allgood Water Works utility in denying 
water service to immigrants without proper documentation in Alabama after 
the passage of Alabama House Bill 56 in 2011 is merely the latest example 
of local anti-immigration sentiment.241  This latest measure, however, comes 
with a twist because it has the potential to deny the most basic resource 
necessary for human survival based on immigration status.242 

To be sure, the spate of anti-immigration provisions passed by local 
municipalities (especially those in the suburbs)243 and states since 2005 has 
led many commentators to label such restrictions—and the racial animus 
behind them—as Juan or José Crow.244  As I and others have shown, this is 
not a new phenomenon, but one directly related to ways that Latinos have 
                                                                                                                 
 238. César Cuauhtémoc García Hernández, Creating Crimmigration, 2013 B.Y.U. L. REV. 1457, 
1457 (2013).  As García Hernández explains:  

Convictions for a growing list of offenses results in removal—the technical umbrella term for 
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 242. Id. 
 243. Typical of such ordinances is one passed in the Dallas suburb of Farmers Branch, in which 
members of the city council stated that the goals of the enactments were to “sen[d] a message to people 
who aren’t in the country legally, [that] Farmers Branch is not the place for you.” Villas at Parkside 
Partners v. City of Farmers Branch, 675 F.3d 802, 805 n.4 (5th Cir. 2012), aff’d on reh’g en banc, 726 
F.3d 524 (5th Cir. 2013). 
 244. See, e.g., Diane McWhorter, Opinion, The Strange Career of Juan Crow, N.Y. TIMES (June 16, 
2012), http://www.nytimes.com/2012/06/17/opinion/sunday/no-sweet-home-alabama.html. 
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been racialized since the early decades of the twentieth century.245  In other 
words, the new Jim Crow is really the old Juan Crow for Latinos, who have 
long been affected by the racialized tensions inherent when local and state 
governments exercise the most disciplinary powers of their sovereignty 
(policing), which are subject to the most minimal standards of judicial review 
(immigration law). 

The consequence has been to compel immigrants, particularly those 
from Latin America, to live in highly segregated communities that lack basic 
water infrastructure.  As I have written elsewhere, “Along the border of the 
United States and Mexico, a true ‘borderlands’ of water law and policy 
exists.”246  In this space, over half-a-million poor Latinos live in so-called 
Colonia communities.247  Cameron Park is a typical small neighborhood on 

                                                                                                                 
 245. See Tom I. Romero, II, Observations on History, Law, and the Rise of the New Jim Crow in 
State-Level Immigration Law and Policy for Latinos, 66 AM. Q. 153, 158 (2014).  The historian Kelly 
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Legal borderlands can be physical territories with an ambiguous legal identity, such as 
U.S. territories where the Constitution does not follow the flag, or Guantánamo. 

. . . . 
Law also helps define the boundaries of American national identity. 

Dudziak & Volpp, supra at 595–96; see also Tom I. Romero, II, Bound Between and Beyond the 
Borderlands: Region, Race, Scale, and Subnational Legal History, 9 OR. REV. INTL. L. 301, 308 n.19, 328 
nn.82–83 (2007) (discussing borderlands).  Borderlands scholars owe a debt of gratitude to Gloria 
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concept in understanding social, economic, political, and historical change. See generally GLORIA E. 
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INTERVIEWS/ENTREVISTAS (AnaLouise Keating ed., 2005); Norma E. Cantú, Living on the Border: A 
Wound that Will Not Heal, in BORDERS 11, 11–17 (Isabel Baca ed. 2011); EDWARD W. SOJA, THIRDSPACE: 
JOURNEYS TO LOS ANGELES AND OTHER REAL-AND-IMAGINED PLACES (1996); Erika Aigner-Varoz, 
Metaphors of a Mestiza Consciousness: Anzaldúa’s Borderlands/La Frontera, 25 LATINO/A IDENTITIES 
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Geo- and Body-Politics of Knowledge, 9 EUR. J. SOC. THEORY 205 (2006); Emma Pérez, Gloria Anzaldúa: 
La Gran Nueva Mestiza Theorist, Writer, Activist–Scholar, 17 NAT’L WOMEN’S STUD. ASSOC. J., Summer 
2005, at 1–10; José David Saldivar, Unsettling Race, Coloniality, and Castle, 21 CULTURAL STUD. 339 
(2007). 
 247. Colonias FAQs (Frequently Asked Questions), TEX. SECRETARY ST., http://www.sos.state. tx.us 
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Texas’s border with Mexico, not far from Brownsville.248  Walking down the 
street, one would likely encounter “children, dogs and chickens . . . playing 
in the streets.  A few businesses—taco trucks, car repair, a beauty salon—
advertised with handwritten signs.  Some of the homes [are] lushly 
landscaped, with hibiscus flowers and orange trees,” while others are 
“broken-down shacks interspersed with piles of lumber and rubble.”249  In 
2000, it was the poorest place in the United States with a population above 
1,000 people.250 

At the most basic level, Colonias are unregulated subdivisions that have 
emerged as unincorporated municipalities.251  Because they have no formal 
legal status as local governments, the communities do not have basic powers 
of zoning, taxing, and eminent domain.252  As a result, Colonias lack the basic 
infrastructure needed to serve densely concentrated communities; most 
importantly, most Colonias do not have water or sewage lines to serve 
residents. 

Colonias first emerged in Texas in the 1950s, and the process of land 
use and settlement has remained virtually the same for the last sixty years.253  
Landowners in unincorporated rural areas subdivide agriculturally worthless 
land that often lies in low-lying flood plains.254  The land-owning developer 
then sells, with a contract for deed, plots to prospective low-income Latinos 
who seek affordable housing.255  Though the developer makes vague 
promises about future development, the land is almost always unimproved 
and does not have piping for the delivery of potable water or any capability 
for wastewater disposal.256  Nor do the developers make provisions for 
adequate drainage.257  Thus, when it rains, Colonia residents find themselves 
subject to significant property damage and contamination by human waste.258  
These problems are exacerbated by the reality of housing development in 
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Colonias.259  Residents build houses in phases as the owners can afford 
materials.260  Because there is no housing code, most homes lack basic 
amenities, such as electricity and plumbing.261 

Colonia households deal with water and wastewater on an ad hoc basis.  
To obtain water for drinking, bathing, and cooking, some residents dig 
shallow wells; others “buy water by the bucket or drum to meet their daily 
needs.”262  In terms of wastewater, Colonia residents rely on often-inadequate 
wastewater disposal methods, such as septic tank systems.263  In many 
circumstances, these systems “are too small or improperly installed and can 
overflow.”264  “The problem is exacerbated by the poor quality of [C]olonia 
roads, which are often unpaved and covered with caliche or other materials 
that prevent thorough drainage.” 265  During heavy rains, it is common to find 
sewage pooling on the ground.266  The lack of wastewater treatment, in turn, 
impacts the drinking water supply.267  Wells are often contaminated, while 
untreated or inadequately treated wastewater is discharged into canals and 
arroyos (a creek or stream) that subsequently flow into the Rio Grande River 
or the Gulf of Mexico.”268  Health care advocates blamed the lack of safe 
drinking water and wastewater disposal as the primary culprit for increased 
rates of Hepatitis, Anencephaly, Cholera, Tuberculosis, Encephalitis, and 
Diarrhea in Colonias.269 

Accordingly, the law has played a primary role in the racial inequity of 
Colonias.  Because Colonias emerged in unincorporated rural counties along 
the international border, county governments lacked many of the 
fundamental powers of land-use regulation in these areas.270  Rather than 
address the problems associated with unfettered growth, both county 
governments and state legislatures chose to ignore or only partially address 
the problems.271  It was not until the late 1980s and early 1990s, however, 
that state governments recognized the crisis facing Colonias.272  The Texas 
Legislature, for instance, created the Economically Distressed Area Program 
(EDAP) as a result of the problems associated with the explosion of 
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Colonias.273  Water is a primary indicator in the explicit definition of an 
economically distressed area.274  An economically distressed area is one “in 
which: (A) water supply or sewer services are inadequate to meet minimal 
needs of residential users”; and “(B) financial resources are inadequate to 
provide water supply or sewer services that will satisfy those needs.”275  The 
EDAP provided funding for water and sewer services to economically 
distressed areas in exchange for the acceptance of certain regulatory 
structures.276  The legislation also provided for civil and criminal penalties 
for unscrupulous developers.277  Despite the regulatory promise of the EDAP, 
it exempted many Colonias, contained various loopholes, and was grossly 
underfunded.278 

Additionally, as metropolitan density increases in counties with 
Colonias, the EDAP fails to account for the municipal underbounding 
problem,279 by which municipalities refuse to annex impoverished, minority, 
fringe communities.280  One theoretical response to the lack of regulatory 
authority is for a Colonia to come under the jurisdiction of an incorporated 
municipality, either through annexation, incorporation, or the chartering of a 
new municipality.281  All the Colonia’s existing and new developments would 
then be subject to the land-use-regulation regime of the existing municipality, 
or new land-use regulations created by ordinance under the new 
municipality.282  Colonias, however, are neither economically nor socially 
attractive prospects for municipal incorporation.283  The ad hoc nature of their 
water infrastructure (if any at all) requires large capital investments to bring 
their community in line with existing ordinances.284  Moreover, any 
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anticipated income or property tax benefits pale in comparison to the 
economic and social costs to a municipality for incorporating these 
undesirable lands and impoverished Latino residents.285  When not 
incorporated into a municipality, the county then governs Colonia residents, 
who are geographically isolated from the county seat and consequentially less 
able to politically assert themselves.286 

Colonia residents, therefore, find themselves in a precarious position.  
On one hand, the lack of water regulation breeds inequitable health outcomes 
directly resulting from no access to safe drinking water or basic sanitation.  
On the other hand, regulations delivering water and wastewater disposal 
services to Colonia residents would price the poorest residents out of the 
market.287  Colonias exist to meet the affordable housing needs of poor 
Latinos living in border regions.288  Unfortunately, programs that offer 
assistance often have contribution requirements that Colonia residents simply 
cannot afford.289  Many promise to bring water and sewage lines to Colonias 
but require that households pay water and sewage tapping fees.290  Colonia 
residents, however, do not have the means to pay for cost-intensive 
improvements or additional monthly fees because they are extremely poor 
and lack equity under their contract for deed titles.291 

Colonias and anti-immigrant communities thus exist in direct reference 
to one another.  While densely concentrated immigrant neighborhoods have 
aging or non-existent water infrastructure, other communities (comprised of 
citizens) are able to develop and deliver reliable and high quality water.  As 
one recent study recently pointed out, “In the United States, more than 
600,000 households, or approximately 1.5 million people, live without 
complete plumbing facilities.  Many are homeless or belong to migrant or 
economically distressed populations.”292  If the water crises in segregated 
communities such as Flint, Michigan have taught us anything, local water 
governance in these communities is anti-democratic, lacks accountability, 
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and makes the borders between citizenship, equality, opportunity, and health 
all the more profound.293     

V.  CONCLUSION 

Today, there are over 42 million immigrants living in the United 
States.294  That number is projected to nearly double by 2065.295  Population 
worldwide is expected to increase 50% or more over these same years.296  The 
persistent tension between water supply and demand will only become more 
acute as groundwater continues to be mined; long-term droughts decrease 
surface water flows; and higher temperatures, decreases in snowpack, greater 
degrees of evapotranspiration, and more frequent droughts due to climate 
change compel people to move across international borders (and to the 
United States) in even greater numbers.297 

Two trends are important to note as we may be entering a new era in 
water and immigration law and policy.  First is the role of the war on terror.  
As Professor Rhett Larson speculated, “the tide of war and peace often turns 
on water.”298  Examining the conflict in Iraq and Syria against the Islamic 
State of Iraq and the Levant (ISIL), Professor Larson documents some of the 
ways in which this conflict is really a battle to control water, as seen in the 
battle to secure the Mosul Dam in Iraq.299  While ISIL seeks to consolidate 
political power by improving water services to residents in drought-ravaged 
regions, the larger conflict has precipitated massive migration out of the 
region.  Though immigrants may “say they are pursuing peace or economic 
opportunities,” collectively, the push and pull factors of migration are rooted 
directly in “water security.”300  This reality, according to Professor Larson, 
leads to his conclusion that “if the U.S. desires to resolve its immigration 
crisis, it would do better to invest in the water security of its neighbors than 
in walls on its borders.”301 
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Thus, recent innovative legal and policy approaches to water scarcity, 
particularly in border regions, promise some recognition of water’s 
connection (or lack thereof) to immigration.  The November 20, 2012, 
Minute 319 agreement,302 for example, which arose directly out of the 1944 
treaty between the United States and Mexico over the allocation of the flow 
of the Colorado River,303 allowed the river to flow into Mexico for the first 
time in decades.  As one study of this agreement observed, “Perhaps the most 
poignant moments of the pulse flow . . . occurred during a spontaneous, 
multi-week beach party in the Mexican town of San Luis Rio 
Colorado . . . complete with mariachi bands, dancing horses, carne asada 
cookouts, and children splashing in the water,” as well as “the amazingly 
rapid, if fleeting return of birds, fish, beavers, otters, and other wildlife to the 
dry channel.”304  In a region that had been dried up from water development 
on the U.S. side of the border and related agribusiness ventures in the 
Mexicali and Imperial Valleys for the last several decades,305 the return of 
water effectuated by Minute 319 promises greater security and stability for 
Mexicans hoping to live in, rather than move out of, the Colorado Delta.   

A second and related development concerns the attribution of the 
contemporary water crisis to unfettered and unchecked immigration law and 
policy.306  The anti-immigration Federation for American Immigration 
Reform (FAIR), for instance, blamed “immigration-driven population 
growth” not only for water shortages but also for the decrease in water quality 
across the entire United States.307  Similarly, the self-described 
“Low-immigration, Pro-immigrant” Center for Immigration Studies308 
details the “Great Tsunami of Immigration” threatening the United States’ 
water supply, ecosystems, and very way of life.309  As a “fifth-generation 
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native” of the American Southwest most threatened by this Tsunami, 
Kathleen Parker, the author of the Center’s report, condemned immigration: 
“[W]ide-open spaces are rapidly disappearing.  Mountain Valleys are filling 
with sprawl.  Wildlife are . . . displaced from critical habitats to live almost 
as refugees on urban fringes or, particularly in the case of many aquatic 
species, perishing despite environmental laws meant to protect them.”310 

National sovereignty, water security, and environmental sustainability 
are merely the latest dialectic to muddy the waters at the confluence of water 
and immigration law and policy.  Nonetheless, this new, potential era that we 
are entering seems to make explicit what has long remained unspoken and 
unseen for water planners and managers, not to mention immigrant rights 
activists and lawyers, for nearly a century and half.  Indeed, as these two 
tumultuous rivers of law come crashing into one another, we must learn to 
navigate the resulting rapids by better understanding the interconnected 
hydraulics shaping the counters, flow, reach, and shared ecology of these two 
mighty bodies of law. 

APPENDIX: A TIMELINE OF IMPORTANT MOMENTS IN WATER AND 
IMMIGRATION LAW AND POLICY 

I.  The Irrigation Era and the Need for a Docile Labor Supply 
 
February 2, 1848 
The Treaty of Guadalupe Hidalgo 

 Mexico ceded to the United States what became California, 
New Mexico, Arizona, and parts of Utah, Nevada, 
Wyoming, and Colorado 

 Recognized the Rio Grande as the southern boundary with 
the United States and Mexico 

 
May 20, 1862 
Homestead Act 

 Encouraged migration to the arid American West by 
providing settlers 160 acres of fee simple title to public land 
in exchange for a small filing fee, five continuous years of 
residence, and putting that land into agricultural production 

 
May 6, 1882 
Chinese Exclusion Act 

 Congress imposes exclusion of all Chinese laborers into the 
country  

 Finally repealed by the Magnuson Act on Dec. 17, 1943 

                                                                                                                 
 310. Id. at 13–14 (emphasis added). 
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December 1, 1882 
Coffin v. Left Hand Ditch Co., 6 Colo. 443, 446 (1882) 

 Colorado Supreme Court declared doctrine of prior 
appropriation has always been law since first American and 
European settlers arrived in the territory: 

Houses have been built, and permanent 
improvements made; the soil has been cultivated, 
and thousands of acres have been rendered 
immensely valuable, with the understanding that 
appropriations of water would be protected.  Deny 
the doctrine of priority or superiority of right by 
priority of appropriation, and a great part of the value 
of all this property is at once destroyed. 

 
March 1, 1889 
Convention of March 1, 1889 

 Established the International Boundary Commission (IBC) 
to apply the rules of the 1884 Convention between the U.S. 
and Mexico 

 Eventually modified by the Banco Convention of March 20, 
1905, to retain the Rio Grande and Colorado River as the 
international boundary 

 
May 22, 1899 
United States v. Rio Grande Dam & Irrigation Co., 174 U.S. 690 (1899) 

 The U.S. Supreme Court held that if any part of a river is 
used for transportation, then the entire stream—including its 
non-navigable tributaries—is subject to superior federal 
jurisdiction 

 Justice Brewer’s opinion was that “in the absence of specific 
authority from congress, a state cannot, by its legislation, 
destroy the right of the United States, as the owner of lands 
bordering on a stream, to the continued flow of its waters, so 
far, at least, as may be necessary for the beneficial uses of 
the government property”  

 
June 17, 1902 
Reclamation Act of 1902, Pub. L. 57-161 (codified at 43 U.S.C. § 391) 

 Funded irrigation projects for arid lands in 16 western states 
(not Texas because there were no federal lands there at the 
time) 

 Newly irrigated land was sold, and the funds were used to 
create a revolving fund to fund more projects 

 Expressed deference to state’s right to regulate water 
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 July 1902: Secretary of the Interior (Ethan Allen Hitchcock), 
under the Act, created the U.S. Reclamation Service within 
the U.S. Geological Survey 

 Feb. 25, 1905: a separate act extended program to a portion 
of Texas bordering the Rio Grande 

 June 12, 1906: a separate act extended the program to the 
entire state of Texas 

 1907: the Reclamation Service became its own organization 
within the Department of Interior (Frederick Haynes Newell 
was appointed the first director) 

 
May 21, 1906 
Convention of May 21, 1906 

 Provided for the distribution between the U.S. and Mexico 
of the waters of the Rio Grande in the international reach 
between El Paso–Juarez Valley and Fort Quitman, Texas 

 
May 13, 1907 
Kansas v. Colorado, 206 U.S. 46 (1907) 

 Exercising its original jurisdiction in disputes between 
states, the U.S. Supreme Court introduced the concept of 
equitable apportionment as a means to resolve water disputes 
between states 

 Though the Court held that Colorado’s doctrine of prior 
appropriation and its support of irrigated agriculture 
damaged the normal riparian flow of the Arkansas River into 
southwestern Kansas, the material damages did not 
outweigh the economic gains rendered to Colorado in 
making irrigation available to numerous farmers and 
homesteaders 

 
November 5, 1913 
William Mulholland completes the Los Angeles Aqueduct 

 233 miles through mountains and desert to bring water to the 
growing city of Los Angeles 

 Tapped the Owens River in the Sierra Nevada and 
transformed the Owens Valley into a watershed for what 
became one of the most the most populous cities in the 
nation 
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1913 
California adopts the Alien Land Law 

 Targeted the Japanese in the state by making it illegal for 
aliens who were ineligible for citizenship to own farmland 
or lease it for more than 3 years 

 Woodrow Wilson objected, fearing its effect on foreign 
 relations 

 
July 28, 1914–November 11, 1918 
World War I: “The Great War” 

 The local labor force was called off to fight in The Great War 
and the demand for low-skilled labor increased, especially in 
the Southwest for agriculture 

 U.S. declared war on Germany on April 6, 1917 
 
February 3, 1917 
Asiatic Barred Zone Act 

 Excluded all people from the “barred Asiatic zone” from 
immigrating to the U.S. 

 
June 10, 1920 
Federal Water Power Act of 1920 

 The federal government gave deference to states’ right to 
 regulate water 
 Effectively coordinated the development of hydroelectric 

projects in the U.S. 
 

May 19, 1921 
Emergency Quota Act 

 Congress passed an emergency measure restricting 
immigration to three percent “of the number of foreign-born 
persons of such nationality resident” in the U.S. per year 

 
November 24, 1922 
Colorado River Compact 

 Negotiated by the seven Colorado River Basin states 
 (Arizona, California, Colorado, Nevada, New Mexico, Utah, 
 and Wyoming) 
 Upper and lower basins each have the right to develop and 

use 7.5 million acre-feet of river water annually 
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May 26, 1924 
Johnson–Reed Immigration Act of 1924 

 First origins of a quota system for immigration (identifies 
nation of origin as system for quotas) 

 Excluded Mexico and Canada and considered them “white” 
under the quota system 

 Created the Border Patrol 
 
December 21, 1928 
Boulder Canyon Project Act 

 Authorized the construction of the Hoover Dam, the first 
major development of the Colorado River 

 
August 4, 1939 
Reclamation Project Act of 1939 

 Gave the Department of Interior the authority to amend 
repayment contracts and extend repayment for no more than 
40 years 

 
December 19, 1939 
Rio Grande River Compact 

 By 1966, Colorado was in a deficit of over 1 million 
acre-feet and New Mexico owed Texas 500,000 acre-feet; 
New Mexico and Texas took the dispute to the Supreme 
Court 

 In 1985, the Elephant Butte and Caballo Reservoirs were full 
from several wet years and, under the terms of the compact, 
Colorado let the reservoirs spill, which immediately cleared 
its water debt but left New Mexico out to dry with its debt to 
Texas 

 
August 4, 1942 
Bracero Program Started 

 The United States concluded a temporary intergovernmental 
agreement for the use of Mexican agricultural labor on 
United States farms (officially referred to as the Mexican 
Farm Labor Program) as a result of labor shortages in 
low-paying agricultural jobs 

 In 1951, Congress formalized the Bracero Program under 
Public Law 78 
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 From 1942 until its end in 1964, 4.6 million contracts were 
signed under the Bracero Program, with many individuals 
returning several times on different contracts, making it the 
largest U.S. contract labor program in the history of the 
United States 

 
February 3, 1944 
Mexican Water Treaty of February 3, 1944 

 “Utilization of Waters of the Colorado and Tijuana Rivers 
and of the Rio Grande” 

 Distributed the waters in the international segment of the Rio 
Grande from Fort Quitman, Texas, to the Gulf of Mexico and 
allocated 1.5 million acre-feet to Mexico annually 
o Increased in years of surplus to 1.7 million acre-feet 

and reduced proportionately during years of 
extraordinary drought (silent about the quality of 
water to be delivered) 

 Authorized construction and operation of dams on the main 
channel of the Rio Grande 

 Changed the name of the IBC to the International Boundary 
and Water Commission (IBWC) 

 
October 11, 1948 
Upper Colorado River Basin Compact 

 Divided the water apportioned to the Upper Basin states 
between the 5 states 
o Arizona was allocated 50,000 acre-feet per year.  

The remainder of the water was distributed by 
percentage 

o Colorado = 51.75% 
o New Mexico = 11.25% 
o Utah = 23% 
o Wyoming = 14% 

 
II.  The Metropolitan Revolution and the Rise of the Illegal Gardner 

 
October 1939  
City of Denver v. Sheriff, 96 P.2d 836 (Colo. 1939) 

 Colorado Supreme Court articulated the growing and great 
cities doctrine that gave developing cities like the City and 
County of Denver conditional water rights as it developed 
the Moffat Tunnel System to divert water to the city from the 
Western Slope of the Continental Divide 
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December 13, 1954 
City of Denver v. N. Colo. Water Conservancy Dist., 276 P.2d 992 (Colo. 
1954)  

 In examining all of the work that the City and County of 
Denver did to develop the Blue River Diversion Project, the 
Colorado Supreme Court articulated the type of work great 
and growing cities needed to undertake to prove “due 
diligence” in the perfection of a conditional water right 

 
March 9, 1964 
Arizona v. California, 376 U.S. 340 (1964) 

 Lower-basin states failed to reach an agreement on how to 
apportion waters 

 Court concluded that the Boulder Canyon Project Act 
provided its own method of allocating water.  The first 
7,500,000 acre-feet per year apportioned as follows: 
o Arizona = 2,800,000 acre-feet/year 
o California = 4,400,000 acre-feet/year 
o Nevada = 300,000 acre-feet/year 

 Any excess above the 7,500,000 was to go 50/50 to 
California and Arizona 

 Present perfected rights defined as those rights existing prior 
to June 25, 1929 (effective date of the Boulder Canyon 
Project Act) 

 
October 3, 1965 
Hart–Cellar Act of 1965 

 Abolished the national origin quota system for immigration 
 Replaced it with a system based on family relationships with 

current citizens and the immigrant’s skills 
 
September 30, 1968 
Colorado River Basin Project Act 

 Authorized the Central Arizona Project (CAP) 
o 304(A): prohibits using CAP water for irrigating 

lands which have not been recently used for 
irrigation (meaning irrigation occurred sometime 
between Sept. 30, 1958 and Sept. 30, 1968) 

 301(b): Established the allocation of shortages on the 
Colorado River that were not established in Arizona v. 
California 

 Declared that satisfaction of the Mexican Water Treaty of 
1944 is a national obligation and therefore must be met 
before any other water augmentation project 
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August 30, 1973 
Minute No. 242: Salinity Control Treaty (Nixon & Echeverria) 

 Echeverria threatened to take the U.S. to the World Court at 
the Hague 

 Countries agreed that delivery must meet average salinity of 
115 ppm ± 30 ppm over the annual average salinity of the 
Colorado River at Imperial Dam diverted for irrigation 
within the U.S. 
o 1974: Colorado River Basin Salinity Control Act 

  (Pub. L. 93-320) 
 
October 12, 1982 
Reclamation Reform Act of 1982, Pub. L. 97-293 

 Enacted in response to lawsuit against the federal 
government in the 1970s alleging improper acreage 
limitation administration 

 Raised the acreage limits on lands with irrigation from 
Bureau projects 

 
August 14, 1983 
La Paz Agreement 

 Treaty between the U.S. and Mexico 
 Established working groups for addressing environmental 

transboundary issues like water quality, air quality, natural 
resources, and solid/hazardous waste 

 
November 6, 1986 
Immigration Reform Act of 1986 

 Provided two amnesty program for unauthorized persons, 
resulting in more than 3 million undocumented people being 
granted amnesty 

 
November 29, 1990 
Immigration Act of 1990 

 Modified and expanded the 1965 Act, increasing the total 
level of immigration to 700,000 

 Provided for the admission of immigrants from 
“underrepresented countries” to increase the diversity of 
immigrant flow 

 
January 12, 1992 
Ley de Aguas Nacionales (LAN) 

 Marked the beginning of the decentralization of water law in 
 Mexico 
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 Divided management of national waters by basin and created 
the Comision Nacional del Agua (CNA), which regulates 
water at the national level within CONAGUA 

 
November 1993 
North American Development Bank (NADB) & Border Environmental 
Cooperation Commission (BECC) created  

 Created to address environmental issues in the US–Mexico 
border region 

 
January 1, 1994 
North American Free Trade Agreement (NAFTA) 

 Goal was to eliminate barriers to trade and investment 
between the U.S., Canada, and Mexico 

 Immediately eliminated tariffs on more than half of 
Mexico’s exports to the U.S. and more than one-third of U.S. 
exports to Mexico (within 10–15 years, all tariffs were 
eliminated) 

 Led to exponential growth of maquiladoras, which are 
factories in Mexico that take raw materials for production 
and export them to assembly plants in the adjoining U.S. city 

 
September 30, 1996 
Illegal Immigration Reform and Immigrant Responsibility Act 
 

III.  The Great Local Thirst for Proper Documentation 
 
June 17, 1999 
Colonia Initiatives Program 

 Texas Legislature passed and Governor George W. Bush 
signed a bill to advance efforts to get colonia residents’ 
homes connected to water and wastewater services more 
expediently 

 The Office of the Secretary of State hired a Director of 
Colonia Initiatives to work in Austin and supervise six 
Colonia Ombudspersons to work in border counties with the 
highest colonia populations: Hidalgo, El Paso, Starr, Webb, 
Cameron and Maverick counties 

 The coordinators serve as advocates among border colonia 
residents, state agencies, local governments, and utility 
companies to ensure residents are connected to water and 
wastewater services in the most efficient and timely manner 
possible 

 



826 TEXAS TECH LAW REVIEW [Vol. 48:779 
 
November 25, 2002 
Homeland Security Act 

 Effectuated the massive reorganization of immigration 
functions in the United States under the newly formed 
Department of Homeland Security in direct response to fears 
of terrorism  

 
April 9, 2004 
Ley de Aguas Nacionales Revised 

 The national water law of Mexico, first formulated in 1992, 
creates basin councils to represent the interests of federal, 
state, and municipal government as well as at least 50% of 
water users and NGO’s of a particular basin 

 The 1992 National Water Law decentralized water system 
management from the federal to state and local level, 
opening the door to privatization of water utilities 

 
August 15, 2006 
Hazelton Anti-Immigration Ordinance 

 Hazleton enacted—and amended—a series of ordinances 
designed to make it more difficult for unauthorized 
immigrants to live and work in the city 

 The ordinances required anyone renting housing to obtain an 
occupancy permit for which only those lawfully present in 
the United States were eligible.  The ordinances also 
prohibited landlords from renting to unauthorized 
immigrants and city businesses from hiring them 

 
April 2010 
SB 1070 and HB 2162—Support Our Law Enforcement and Safe 
Neighborhoods Act  

 Arizona added new state crimes and penalties related to 
enforcement of immigration laws  

 Provisions adding state penalties relating to immigration law 
enforcement included trespassing, harboring and 
transporting illegal immigrants, alien registration 
documents, employer sanctions, and human smuggling 

 
February 8, 2012 
Amendment to Article 12 of Mexican Constitution 

 Provides that every person in Mexico is entitled to 
affordable, accessible, and safe water in sufficient amounts 
for domestic uses 
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November 20, 2012  
Minute 319 Agreement 

 Arises out of the 1944 Treaty Between the United States and 
Mexico Over the Colorado, Tijuana, and Rio Grande Rivers 

 The minute encompasses a series of five-year pilot 
agreements, operational measures, and cooperative projects 
designed to deliver more water into Mexico 

  




