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Perhaps no decision of the United States Supreme Court concerning the 

Fourth Amendment‘s prohibition on ―unreasonable search and seizure,‖
1
 has 

received more criticism than Terry v. Ohio.
2
  Rejecting an argument that ―the 

authority of the police must be strictly circumscribed by the law of arrest and 

search as it has developed to date in the traditional jurisprudence of the Fourth 

Amendment,‖ the Court wrote that the reasonableness of a contested search or 

                                                                                                                 
 † Professor of Law, Chapman University School of Law.  I am most grateful to Scott Howe and 

George Thomas for enormously helpful comments on prior drafts.  I am indebted as well to Isa Lang, 

Zachariah Moura, Ryan Odenwalder, and the staff of the Chapman University School of Law‘s Rinker Law 

Library for enormously capable research assistance.  

  1. U.S. CONST. amend. IV (―The right of the people to be secure in their persons, houses, papers, and 

effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 

upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, 

and the persons or things to be seized.‖). 

 2. 392 U.S. 1 (1968).  
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seizure should be assessed by ―balancing the need to search (or seize) against 

the invasion which the search (or seizure) entails.‖
3
  To strike the balance, the 

Court weighed the 

general interest . . . of effective crime prevention and detection; it is this 

interest which underlies the recognition that a police officer may in 

appropriate circumstances and in an appropriate manner approach a person 

for purposes of investigating possibly criminal behavior even though there is 

no probable cause to make an arrest.
4
 

The Court added: ―[W]e cannot blind ourselves to the need for law 

enforcement officers to protect themselves and other prospective victims of 

violence in situations where they may lack probable cause for an arrest.‖
5
  In 

light of these law-enforcement interests, the Court concluded that even absent 

probable cause to arrest, a brief detention and protective search of an individual 

comports with the Fourth Amendment ―where a police officer observes unusual 

conduct which leads him reasonably to conclude in light of his experience that 

criminal activity may be afoot and that the persons with whom he is dealing 

may be armed and presently dangerous . . . .‖
6
 

Terry has encountered a firestorm of criticism in the academy, where it is 

frequently denounced as granting the police excessively broad discretion that 

threatens the liberty of the innocent and which facilitates discrimination against 

minorities and others that the police are all too likely to view as suspicious.
7
  

Beyond that, the pragmatism that animated Terry has come under attack within 

the Court itself.  These days, the Court tells us: ―In determining whether a 

search or seizure is unreasonable, we begin with history.  We look to the 

statutes and common-law of the founding era to determine the norms that the 

                                                                                                                 
 3. Id. at 21 (quoting Camara v. Mun. Ct., 387 U.S. 523, 536-37 (1967)). 

 4. Id. at 22. 

 5. Id. at 24. 

 6. Id. at 30.  Since Terry, the Court has repeatedly stressed that the Terry standard permits an 

investigative stop on a basis that would not permit an arrest.  See, e.g., United States v. Arvizu, 534 U.S. 266, 

273 (2002); Illinois v. Wardlow, 528 U.S. 119, 123-24 (2000); Alabama v. White, 496 U.S. 325, 330-31 

(1990); United States v. Sokolow, 490 U.S. 1, 7 (1989); United States v. Hensley, 469 U.S. 221, 227-29 

(1985). 

 7. See, e.g., Tovah Renee Calderon, Race-Based Policing from Terry to Wardlow: Steps Down the 

Totalitarian Path, 44 HOW. L.J. 73, 85-94 (2000); Devon W. Carbado, (E)racing the Fourth Amendment, 100 

MICH. L. REV. 946 (2002); Sherry F. Colb, The Qualitative Dimension of Fourth Amendment 

“Reasonableness”, 98 COLUM. L. REV. 1642, 1648-63 (1998); Frank Rudy Cooper, The Un-Balanced Fourth 

Amendment: A Cultural Study of the Drug War, Racial Profiling and Arvizu, 47 VILL. L. REV. 851 (2002); 

Lewis R. Katz, Terry v. Ohio at Thirty-Five: A Revisionist View, 74 MISS. L.J. 423, 485-97 (2004); Tracey 

Maclin, Terry v. Ohio’s Fourth Amendment Legacy: Black Men and Police Discretion, 72 ST. JOHN‘S L. REV. 

1271 (1998); Thomas Regnier, The “Loyal Foot Soldier”: Can the Fourth Amendment Survive the Supreme 

Court’s War on Drugs?, 72 UMKC L. REV. 631 (2004); Omar Saleem, The Age of Unreason: The Impact of 

Reasonableness, Increased Police Force, and Colorblindness on Terry “Stop and Frisk”, 50 OKLA. L. REV. 

451 (1997). 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.08&serialnum=0289781486&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0305880244&db=1192&utid=%7b6D1A1768-4255-4570-A6BF-468AA4AC9196%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.08&serialnum=0289781486&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0305880244&db=1192&utid=%7b6D1A1768-4255-4570-A6BF-468AA4AC9196%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.08&serialnum=0300890122&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0305880244&db=1265&utid=%7b6D1A1768-4255-4570-A6BF-468AA4AC9196%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.08&serialnum=0300890122&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0305880244&db=1265&utid=%7b6D1A1768-4255-4570-A6BF-468AA4AC9196%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.08&serialnum=0110706843&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0305880244&db=1218&utid=%7b6D1A1768-4255-4570-A6BF-468AA4AC9196%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.08&serialnum=0110706843&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0305880244&db=1218&utid=%7b6D1A1768-4255-4570-A6BF-468AA4AC9196%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
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Fourth Amendment was meant to preserve.‖
8
  It is, however, quite doubtful 

whether there is historical grounding for Terry‘s approval of stop-and-frisk.  

Justice Scalia, for example, has complained that Terry ―made no serious 

attempt to determine compliance with traditional standards, but rather, 

according to the style of this Court at the time, simply adjudged that such a 

search was ‗reasonable‘ by current estimates.‖
9
  Justice Scalia added that: 

[T]here is good evidence . . . that the ―stop‖ portion of the Terry ―stop-and-

frisk‖ holding accords with the common law—that it had long been 

considered reasonable to detain suspicious persons for the purpose of 

demanding that they give an account of themselves.  This is suggested, in 

particular, by the so-called nightwalker statutes and their common-law 

antecedents.
10

 

But, Justice Scalia could identify no ―precedent for a physical search of a 

person thus temporarily detained for questioning.‖
11

  He continued:  ―I frankly 

doubt, moreover, whether the fiercely proud men who adopted our Fourth 

Amendment would have allowed themselves to be subjected, on mere suspicion 

of being armed and dangerous, to such indignity . . . .‖
12

  Legal scholars have 

similarly questioned whether Terry can be squared with the original meaning of 

the Fourth Amendment.
13

 

It will be my task to offer a defense of the much-maligned Terry doctrine.  

Part I of the discussion that follows offers an account of urban crime over the 

past few decades and argues that there is a case to be made that Terry‘s regime 

of stop-and-frisk deserves a good deal of the credit for the reductions in violent 

crime that major cities have experienced in recent years.  Part II contends that, 

in light of the conditions that prevail in urban America, framing-era experience 

offers little reliable guidance for assessing reasonableness within the meaning 

of the Fourth Amendment.  Although the historical support for Terry‘s regime 

of stop-and-frisk is fairly debatable, framing-era judgments about stop-and-frisk 

were made in a context so dramatically different from contemporary urban law 

enforcement that they can offer no useful guide for assessing the constitutional 

mandate of reasonableness.  Part III then turns to the pragmatic attacks on Terry 

and contends that they undervalue the importance of Terry to saving lives in the 

inner city.  Value judgments offered by scholars who can afford to live in 

                                                                                                                 
 8. Virginia v. Moore, 553 U.S. 164, 168 (2008); accord, e.g., Atwater v. City of Lago Vista, 532 U.S. 

318, 326 (2001); Florida v. White, 526 U.S. 559, 563 (1999); Wyoming v. Houghton, 526 U.S. 295, 299 

(1999); Wilson v. Arkansas, 514 U.S. 927, 931 (1995). 

 9. Minnesota v. Dickerson, 508 U.S. 366, 380 (1993) (Scalia, J., concurring). 

 10. Id. 

 11. Id. at 381. 

 12. Id. (emphasis in original). 

 13. See, e.g., David A. Sklansky, The Fourth Amendment and Common Law, 100 COLUM. L. REV. 

1739, 1804-05 (2000); George C. Thomas III, Time Travel, Hovercrafts, and the Framers: James Madison 

Sees the Future and Rewrites the Fourth Amendment, 80 NOTRE DAME L. REV. 1451, 1514-16 (2005). 
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neighborhoods not plagued by violent crime, I respectfully suggest, should be 

taken with more than a grain of salt. 

I.  TERRY AND THE INNER-CITY CRIME DROP 

In Terry, as we have seen, the Court justified the regime of stop-and-frisk 

in terms of the governmental interest in crime control.  In fact, there is a case to 

be made that Terry deserves a significant share of the credit for the enormous 

decline in violent crime that the nation has experienced in the past two decades 

or so.
14

 

A.  Recent Trends in Urban Crime 

Alfred Blumstein and Joel Wallman tell the story of violent crime over the 

past few decades: 

Over the past 20 years, the United States has seen dramatic swings in 

violent crime.  Its path can be broken into three periods: a rise, a drop, and a 

flattening.  The rise period began in 1985 when a five-year national decline 

from 1980 was reversed almost entirely by a sharp spike in violence by 

adolescent and young adult males.  This spike outweighed an ongoing 

downtrend in violence among the much larger older population that began at 

least as early as 1980.  The rise period ended around 1993 with the beginning 

of a pronounced and much discussed crime drop in which the murder rate 

declined by 42% and robbery by 44%, resulting in levels not seen since the 

1960s.  The drop was succeeded by a third period, a flattening of violent 

crime rates beginning around 2000.
15

 

The National Crime Victimization Survey reflects the same pattern.  The 

violent victimization rate in the mid-1980s was approximately 40 per 1,000 

population age twelve or older, then it started rising until it peaked at 52.2 in 

1993, and from there it fell steadily until it reached 25.9 by 2001, a decline of 

50.4% from its peak and by far the lowest since the survey had begun in 1973.
16

 

 After that, the violent victimization rate continued dropping, albeit less steeply, 

through 2009, the most recent year for which figures are available.
17

  By 2008, 

                                                                                                                 
 14. Portions of the discussion in Part I track and update an argument I have previously advanced with 

respect to the role that gun-control laws play in urban policing.  See Lawrence Rosenthal, Second Amendment 

Plumbing after Heller: Of Standards of Scrutiny, Incorporation, Well-Regulated Militias, and Criminal Street 

Gangs, 41 URB. LAW. 1, 6-37 (2009).  

 15. Alfred Blumstein & Joel Wallman, The Crime Drop and Beyond, 2006 ANN. REV. SOC. SCI. 125, 

125 (2006). 

 16. CALLIE RENNISON, U.S. DEPARTMENT OF JUSTICE, CRIMINAL VICTIMIZATION 2001: CHANGES 

2000-01 WITH TRENDS 1993-2001, at 11-12 (Sep. 2002). 

 17. JENNIFER L. TRUMAN & MICHAEL R. RAND, U.S. DEPARTMENT OF JUSTICE, CRIMINAL 

VICTIMIZATION 2009, at 2 tbl.2 & fig.1 (Oct. 2010). 
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the overall violent victimization rate was 63% below its peak.
18

  These 

aggregate statistics, however, tell only part of the story.  The spike and 

subsequent decline in violent crime in recent decades were not uniform—they 

were disproportionately experienced by urban minority youth, and they were 

largely the product of trends in handgun-related crime. 

Both the rise and decline periods involved youth crime.  Between the mid-

1980s and late 1990s, murder arrest rates rose sharply and then fell among 

youth below age twenty-four, while the arrest rate fell throughout the period 

among persons thirty and older.
19 

 As Philip Cook and John Laub noted, 

For adolescents, homicide commission rates more than tripled between 1984 

and 1993, while they doubled for young adults ages eighteen to twenty-

four. . . . Victimization rates followed the same intertemporal pattern, 

although at a lower level: youths are much more likely to kill than be 

killed . . . .  All rates fell sharply after 1994.
20

 

The crime spike also involved urban crime; during this period, homicide rates 

were essentially flat in cities with populations below 250,000, and the rise and 

subsequent fall in homicide occurred in cities with populations exceeding 

1,000,000.
21

  Virtually all of the increases in homicide during this period were a 

consequence of increases in handgun-related killings.
22

  This spike in handgun-

related homicide was, again, concentrated among youth; from 1985 to 1994, the 

rate of handgun-related homicide for juveniles under eighteen increased more 

than fivefold and the rate for persons ages twenty to twenty-four more than 

doubled while the rate for adults twenty-five to forty-four remained essentially 

constant; by 2002, handgun-related homicide had returned to mid-1980s 

levels.
23

 

                                                                                                                 
 18. MICHAEL R. RAND, U.S. DEPARTMENT OF JUSTICE, CRIMINAL VICTIMIZATION 2008, at 2 (Sep. 

2009). 

 19. See Alfred Blumstein, Disaggregating the Violence Trends, in THE CRIME DROP IN AMERICA 13, 

20-25 (Alfred Blumstein & Joel Wallman eds., 2d ed. 2006). 

 20. Philip J. Cook & John H. Laub, After the Epidemic: Recent Trends in Youth Violence in the United 

States, in CRIME & JUSTICE: A REVIEW OF RESEARCH 1, 13 (Michael Tonry ed., 2002).  For similar figures 

updating the analysis through 2005, see JAMES ALAN FOX, JACK LEVIN & KENNA QUINET, THE WILL TO 

KILL: MAKING SENSE OF SENSELESS MURDER 86-87 fig.5.1 (rev. 2008). 

 21. See FOX, LEVIN & QUINET, supra note 20, at 44-45 fig.3.2.  To similar effect, see Blumstein & 

Wallman, supra note 15, at 127. 

 22. See COMMITTEE TO IMPROVE RESOURCES INFORMATION & DATA ON FIREARMS, NATIONAL 

RESOURCES COUNCIL, FIREARMS AND VIOLENCE: A CRITICAL REVIEW 61 (Charles F. Wellford, John V. 

Pepper & Carol V. Petrie eds., 2005) [hereinafter FIREARMS AND VIOLENCE]. 

 23. See Blumstein & Wallman, supra note 15, at 132, C-4 fig.6.  For a similar account covering 

somewhat differing time frames and age groupings, see FOX, LEVIN & QUINET, supra note 20, at 86-87 

fig.5.1; Blumstein, supra note 19, at 29-35; Cook & Laub, supra note 20, at 26-27; Daniel Cork, Examining 

Space-Time Interaction in City-Level Homicide Data: Crack Markets and the Diffusion of Guns Among 

Youth, 15 J. QUANTITATIVE CRIMINOLOGY 379, 395-404 (1999); Garen Wintemute, Guns and Gun Violence, 

in THE CRIME DROP IN AMERICA, supra note 19, at 45, 48 fig.3.2. 
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The violent crime spike was also largely confined to African Americans 

and, to a lesser extent, Hispanics.
24

  Homicide offending rates reflect this racial 

skew; in 1984, offending rates per 100,000 population were 5.3 for Whites and 

32.8 for African Americans; at their 1991 peak the offending rate for Whites 

rose a bit to 5.7 while the African American offending rate skyrocketed to 50.4; 

but by 1998, the White offending rate had declined a bit to 4.7 while the 

African American rate had dropped to 28.3.
25

  The same racial disparity is 

reflected in homicide victimization rates; between 1950 and 1998, virtually all 

of the variation in homicide victimization rates is found among African-

American males, with homicide rates among African-American females and 

Whites remaining essentially constant.
26

  Accordingly, when homicide rates are 

high, racial disparity is high; between 1979 and 1989, for example, the risk of 

homicide was approximately 7.8 times greater for African Americans than 

Whites and approximately 3.7 times greater for Hispanics.
27

 

The crime spike between the mid-1980s and early 1990s, accordingly, hit 

young, urban African Americans hard; from 1984 to 1993, the homicide 

victimization rate per 100,000 for Whites aged eighteen to twenty-four rose 

from 11.9 to 17.1, while the homicide rates for African-American males in the 

same age range rose from 67.9 to 183.4.
28

  The racial disparities are even more 

dramatic when urban firearms-related juvenile homicide is considered; in 1989, 

in the midst of the homicide spike, the firearm homicide rate per 100,000 

population in core counties was 27.71, but it was 143.9 for African-American 

males aged fifteen to nineteen and only 21.5 for White males in the same age 

range.
29

  The non-firearms homicide rates, in contrast, reflected much smaller 

racial disparities; the rate was 3.8 for White males and 10.4 for African-

American males aged fifteen to nineteen in core counties.
30

  The subsequent 

decline in homicide victimization was also experienced disproportionately 

among African Americans aged fifteen to twenty-four, although their homicide 

victimization rates remained more than double that of either Whites or 

Hispanics in the same age group even after the crime drop flattened out in the 

2000s.
31

 

                                                                                                                 
 24. See Blumstein & Wallman, supra note 15, at 132 C.4 fig.6. 

 25. James Alan Fox, Demographics and U.S. Homicide, in THE CRIME DROP IN AMERICA, supra note 

19, at 288, 295-97 tbl.9.2. 

 26. Augustine J. Kposowa, Glenn T. Tsunokai & James P. McElvain, Race and Homicide in the U.S. 

National Longitudinal Mortality Study, 4 J. ETHNICITY IN CRIM. JUST. 1, 11-13 figs.2 & 3 (2006). 

 27. Id. at 13-15 & tbl.1. 

 28. Fox, supra note 25, at 300 tbl.9.3. 

 29. Lois A. Fingerhut, et al., Firearm and Nonfirearm Homicide Among Persons 15 Through 19 Years 

of Age, 269 JAMA 3048, 3049 tbl.1 (1992). 

 30. Id.  To similar effect, see Darnell F. Hawkins, African Americans and Homicide, in STUDYING AND 

PREVENTING HOMICIDE: ISSUES AND CHALLENGES 143, 152 tbl. 8.1 (H. Dwayne Smith & Margaret A. Zahn 

eds., 1999) [hereinafter STUDYING AND PREVENTING HOMICIDE]. 

 31. See Blumstein & Wallman, supra note 15, at 128 C-2 fig.3. 
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Overall, during the 1990s, the homicide victimization rate declined 46% 

for non-whites, compared to a 36% decline for Whites.
32

  For males ages 

fourteen to seventeen, the African-American homicide victimization rate per 

100,000 population dropped from its 1993 peak of 47.0 to 14.3 in 2003, while 

the White rate declined from 6.4 to 2.5; for males ages eighteen to twenty-four, 

the African-American homicide victimization rate dropped from 102.9 to 56.1, 

while the White rate dropped from 11.0 to 7.9.
33

  Homicide offending rates 

showed a similar decline—for males ages fourteen to seventeen, the African-

American homicide offending rate per 100,000 population dropped from its 

1993 peak of 225.3 to 62.9 in 2003, while the White rate declined from 22.2 to 

8.2; for males ages eighteen to twenty-four, the African-American homicide 

offending rate dropped from 328.8 to 186.7, while the White rate dropped from 

31.8 to 21.6.
34

 

Despite these racial disparities in both violent offending and violent 

victimization, race appears to be a proxy for other factors.  Rates of violent 

crime are particularly high in areas of concentrated poverty.
35

  Among urban 

sociologists, there is widespread agreement that, with the decline of residential 

segregation, disadvantaged African-American communities increasingly 

suffered from an isolation effect, in which the absence of middle-class role 

models undermined the inculcation of middle-class values, including norms of 

law-abidingness.
36

  These communities, accordingly, lack what sociologists call 

mechanisms of social control—a social infrastructure by which norms of law-

abidingness are inculcated and enforced.
37

  One study, for example, linked 

                                                                                                                 
 32. FRANKLIN E. ZIMRING, THE GREAT AMERICAN CRIME DECLINE 10 fig.1.5 (2007). 

 33. James Alan Fox & Marc L. Swatt, The Recent Surge in Homicides Involving Young Black Males 

and Guns: Time to Reinvest in Prevention and Crime Control, tbl.8 (Dec. 2008), http://www.jfox.neu.edu/ 

Documents/Fox%20Swatt%20Homicide%20Report%20Dec%2029%202008.pdf. 

 34. Id. at tbl. 9.  It is worth noting, however, that between 2002 and 2007, African-American homicide 

victimization and offending rates among young males increased significantly, although they remained far 

below their historical peaks, while rates among Whites remained relatively flat.  See id. at 1-2, figs.1-4. 

 35. See, e.g., ELLIOTT CURRIE, CRIME AND PUNISHMENT IN AMERICA 120-47 (1998); GARY LAFREE, 

LOSING LEGITIMACY: STREET CRIME AND THE DECLINE OF SOCIAL INSTITUTIONS IN AMERICA 117-34 

(1998); JAMES F. SHORT, JR., POVERTY, ETHNICITY, AND VIOLENT CRIME 50-54 (1997); Kposowa, Tsunokai 

& McElvain, supra note 26, at 13-25; Ronald C. Kramer, Poverty, Inequality, and Youth Violence, 567 

ANNALS AM. ACAD. POL. & SOC. SCI. 123, 124-25 (2000); Lauren J. Krivo & Ruth D. Peterson, Extremely 

Disadvantaged Neighborhoods and Urban Crime, 75 SOC. FORCES 619, 620 (1996); Kenneth C. Land, 

Patricia L. McCall & Lawrence E. Cohen, Structural Covariates of Homicide Rates: Are There Any 

Invariances Across Time and Social Space?, 95 AM. J. SOC. 922, 932, 938-39 (1990); Janet J. Lauritzen & 

Robert J. Sampson, Minorities, Crime, and Criminal Justice, in THE HANDBOOK OF CRIME AND PUNISHMENT 

58, 65-70 (Michael Tonry ed., 1998); Ruth D. Peterson & Lauren J. Krivo, Macrostructural Analyses of Race, 

Ethnicity, and Violent Crime: Recent Lessons and New Directions for Research, 31 ANN. REV. SOC. 331, 

347-52 (2005); Robert J. Sampson, Stephen W. Raudenbush & Felton Earls, Neighborhoods and Violent 

Crime: A Multilevel Study of Collective Efficacy, 277 SCI. 918, 923-24 (1997). 

 36. See, e.g., SHORT, supra note 35, at 55-74; WILLIAM JULIUS WILSON, THE TRULY DISADVANTAGED: 

THE INNER CITY, THE UNDERCLASS, AND PUBLIC POLICY 7-9, 46-62 (1987); Edward S. Shihadeh & Nicole 

Flynn, Segregation and Crime: The Effect of Black Social Isolation on the Rates of Black Urban Violence, 74 

SOC. FORCES 1325, 1330 (1996). 

 37. See, e.g., ROBERT J. BURSIK, JR. & HAROLD G. GRASMICK, NEIGHBORHOODS AND CRIME: THE 

DIMENSIONS OF EFFECTIVE COMMUNITY CONTROL 15-18, 34-35 (1993); JOHN HAGAN, CRIME AND 

http://www.jfox.neu.edu/Documents/Fox%20Swatt%20Homicide%20Report%20Dec%2029%202008.pdf
http://www.jfox.neu.edu/Documents/Fox%20Swatt%20Homicide%20Report%20Dec%2029%202008.pdf
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increases in youth homicide among both Whites and African Americans during 

the crime-rise period with community-level measures of social and economic 

disadvantage.
38

  Whatever the cause, the rapid changes in violent crime rates in 

the 1980s and 1990s were related to urban poverty; both the crime rise and fall 

periods were most pronounced in cities with the densest and most 

disadvantaged populations.
39

 

B.  The Cause of the Crime Rise 

There is something approaching a consensus among criminologists that the 

crime spike of the late 1980s and early 1990s was a function of the introduction 

of crack cocaine into major cities.
40

  A number of studies have demonstrated 

that lagged increases in violent crime followed the introduction of crack to an 

urban area.
41

  Although there are fewer studies that reliably measure the 

proportion of violent crime that is drug-related, what is probably the best study 

of this issue—a sampling of homicides in New York City during an eight-

month period in 1988—found that 52.7% of homicides were drug-related; of 

those, 60% involved crack, and 74% of drug-related homicides were classified 

as ―systemic‖ or involving ―the normally aggressive patterns of interaction 

within the systems of drug use and distribution‖ as opposed to homicides that 

were a function of the pharmacological effects of drugs or the economic 

compulsion to commit crimes to finance drug use.
42

 

                                                                                                                 
DISREPUTE 67-99 (1994); DAN A. LEWIS & GRETA SALEM, FEAR OF CRIME: INCIVILITY AND THE 

PRODUCTION OF A SOCIAL PROBLEM 11-22 (1986); Francis T. Cullen, Social Support as an Organizing 

Concept for Criminology: Presidential Address to the Academy of Criminal Justice Sciences, 11 JUST. Q. 527 

(1994). 

 38. See Kevin J. Strom & John M. MacDonald, The Influence of Social and Economic Disadvantage on 

Racial Patterns in Youth Homicide Over Time, 11 HOMICIDE STUD. 50, 62-65 (2007).  For a meta-analysis of 

studies between 1960 and 1999 establishing that indicia of social disorganization and economic deprivation 

are the best predictors of crime, see Travis C. Pratt & Francis T. Cullen, Assessing Macro-Level Predictors 

and Theories of Crime: A Meta-Analysis, in CRIME AND JUSTICE: A REVIEW OF RESEARCH 373, 427-28 

(Michael Tonry ed., 2005). 

 39. See Blumstein & Wallman, supra note 15, at 127. 

 40. See, e.g., ALFRED BLUMSTEIN & JACQUELINE COHEN, DIFFUSION PROCESSES IN HOMICIDE 6-9 

(Nat‘l Crim. Just. Ref. Serv. July 17, 1999); FOX, LEVIN & QUINET, supra note 20, at 87-88; BENJAMIN 
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37-41 (2008); Alfred Blumstein & Richard Rosenfeld, Explaining Recent Trends in U.S. Homicide Rates, 88 

J. CRIM. L. & CRIMINOLOGY 1175, 1209-10 (1998); Blumstein & Wallman, supra note 15, at 131; Cook & 

Laub, supra note 20, at 21-31. 

 41. See, e.g., Eric Baumer, et al., The Influence of Crack Cocaine on Robbery, Burglary, and Homicide 

Rates: A Cross-City, Longitudinal Analysis, 35 J. RES. CRIME & DELINQ. 316, 328-30 (1998); Cork, supra 

note 23, at 403-04; Jeff Grogger & Michael Willis, The Emergence of Crack Cocaine and the Rise of Urban 

Crime Rates, 82 REV. ECON. & STATS. 519, 525-28 (2000); Steven F. Messner, et al, Locating the Vanguard 
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1.  The Coming of Crack and the Rise of Violent Competition in Drug 

Markets 

The impact of crack on violent crime was related to its economics.  

Because crack is relatively cheap, easy to manufacture, and intensely addictive, 

it can be sold at relatively high volume and profit.
43

  In light of crack‘s 

profitability, the attraction of crack dealing in extremely disadvantaged urban 

neighborhoods is plain. 

Given that crack is cheap and easy to manufacture, barriers to market entry 

are low, and therefore one would expect fierce competition.  At the same time, 

drug traffickers have an economic incentive to suppress competition in order to 

enhance their market position, and one would hardly expect that norms of law-

abidingness would be likely to restrain them.  This theoretical conjecture is 

borne out by empirical evidence suggesting that drug traffickers use violence in 

an effort to suppress competition. 

One study, for example, found that the magnitude and duration of the 

crime spike in large cities was related to the absence of cocaine hubs in nearby 

areas, suggesting that in cities not near other cocaine hubs, it is easier to create 

a territorial monopoly through the use of violence because of the greater ability 

of an aspiring monopolist to control supply.
44

  Steven Levitt and Sudhir 

Venkatesh obtained the records of a large African-American gang involved in 

drug trafficking and found that, as the gang increased the turf it controlled, its 

market power increased as well.
45

  Noting the relatively paltry wages paid to 

those at the bottom of gang hierarchy, Levitt and Venkatesh characterized the 

economic motivation of gang members thusly: ―[T]he most reasonable way to 

view the economic aspects of the decision to join the gang is as a tournament, 

i.e., a situation in which participants vie for large awards that only a small 

fraction will eventually obtain.‖
46

 

Competition in drug markets, in turn, often leads to violence.  The authors 

of the New York study, for example, concluded: 

The entry of many small dealers into the crack marketplace has created 

a number of boundary disputes leading to violence.  In an area as small as an 

apartment house, a tenement stoop, or a street corner, two or more crack 

dealers may be competing for the same customers.  Dealers and customers 

interact in a highly volatile environment where disputes and conflicts are 

routinely settled by physical-force confrontation in which one or both of the 

parties tend to be carrying firearms.  There appear to be efforts toward 

                                                                                                                 
 43. See, e.g., HENRY H. BROWNSTEIN, THE RISE AND FALL OF A VIOLENT CRIME WAVE: CRACK 
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381-84. 

 44. See PEARSON-NELSON, supra note 40, at 144-45. 

 45. See Steven D. Levitt & Sudhir Alladi Venkatesh, An Economic Analysis of a Drug-Selling Gang’s 

Finances, 115 Q. J. ECON. 755, 781-82 (2000). 

 46. Id. at 773. 
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consolidation of these independents into larger organizations, and . . . this 

trend toward consolidation may involve considerable violence also.
47

 

If inner-city drug sales did no more than recycle the little money to be 

found in disadvantaged communities, its profitability would be limited.  Control 

over locations that are readily accessible to outsiders from more affluent 

communities, however, should produce greater profits and, accordingly, give 

rise to the most intense competition for control of those particularly lucrative 

areas.  The available empirical evidence supports this supposition.  A study of 

two New York neighborhoods, for example, found that the area that was more 

accessible to buyers from other communities had more organized, profitable, 

and violent gangs.
48

  A study of Milwaukee‘s drug-dealing gangs similarly 

concluded that the most profitable drug markets were those accessible to 

relatively affluent Whites from the more prosperous suburbs.
49

  A study of drug 

dealing in Baltimore found that African-American neighborhoods with open-air 

drug markets frequented by White customers had unusually high homicide 

rates.
50

  Indeed, the importance to relatively affluent White customers from 

outside the neighborhood of readily accessible and convenient drug markets 

helps to explain the popularity of open-air drug markets, which are prevalent in 

the inner city.
51

 

2.  Urban Violence and the Criminal Street Gang 

One organization particularly well suited to the type of violent competition 

that accompanied the emergence of crack during the crime-rise period is the 

criminal street gang.
52

  A well-organized gang, unconcerned with norms of law-

                                                                                                                 
 47. Goldstein, et al., supra note 42, at 682. 
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 49. See John Hagedorn, Gangs and the Informal Economy, in GANGS IN AMERICA III 101, 114-19      
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ARRESTEES 24-25 (2001). 
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RANDALL G. SHELDEN, SHARON K. TRACY & WILLIAM B. BROWN, YOUTH GANGS IN AMERICAN SOCIETY 
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106 (2001).  The definition offered by Ball and Curry is particularly useful for present purposes because its 

stresses structural features: 

The gang is a spontaneous, semisecret, interstitial, integrated but mutable social system whose 

members share common interests and that functions with relatively little regard for legality but 
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abidingness, is ideally suited to create and enforce a territorial drug trafficking 

monopoly.  Indeed, one consistent observation in the scholarly literature about 

gangs is their heavy involvement in drug distribution.
53

  In its most recent 

National Drug Threat Assessment, the National Drug Intelligence Center 

concluded that ―[i]n 2009, midlevel and retail drug distribution in the United 

States was dominated by more than 900,000 criminally active gang members 

representing approximately 20,000 domestic street gangs in more than 2,500 

cities.‖
54

 

Surveys of youth gang members reflect the involvement of gang youth in 

drug trafficking at much higher rates than other youth.
55

  To similar effect, 

ethnographic research on gang crime reports that gangs endeavor to organize 

drug markets to maximize the economic benefits of drug dealing while using 

                                                                                                                 
regulates interaction among its members and features a leadership structure with processes of 

organizational maintenance and membership services and adaptive mechanisms for dealing with 

other significant social systems in its environment. 
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 53. See, e.g., JAMES C. HOWELL & SCOTT H. DECKER, U.S. DEPARTMENT OF JUSTICE, THE YOUTH 

GANGS, DRUGS, AND VIOLENCE CONNECTION 2-5, 7 (Jan. 1999); C. RONALD HUFF, U.S. DEPARTMENT OF 
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TAYLOR, DANGEROUS SOCIETY 92, 97, 99 (1990); Brenda C. Coughlin & Sudhir Alladi Venkatesh, The 

Urban Street Gang After 1970, 2003 ANN. REV. SOC. 41, 43-45 (2003); Finn-Aage Esbensen & David 

Huizinga, Gangs, Drugs, and Delinquency in a Survey of Urban Youth, 31 CRIMINOLOGY 565, 573-75 

(1993); Jeffrey Fagan, The Social Organization of Drug Use and Drug Dealing Among Urban Gangs, 27 
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DEPARTMENT OF JUSTICE, NATIONAL YOUTH GANG SURVEY 1999-2001, at 33-34 (July 2006); Scott H. 

Decker, Youth Gangs and Violent Behavior, in THE CAMBRIDGE HANDBOOK OF VIOLENT BEHAVIOR AND 

AGGRESSION 388, 392-93 (Daniel J. Flannery et al. eds., 2007) [hereinafter CAMBRIDGE HANDBOOK OF 
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the threat of violence to police competition.
56

  The ethnographic studies also 

find that drug-dealing gangs endeavor to establish monopolies in identifiable 

turf in order to enhance their profitability.
57

  The desire of gangs to maximize 

their profitability in impoverished communities is understandable; another 

observation frequently encountered in the ethnographic literature is that the lure 

of money is often central to the appeal of gangs in the inner city.
58

 

The need to control identifiable turf in order to limit competition, as well 

as the prevalence of open-air markets, necessitates the use of violence and 

intimidation tactics.
59

  Gangs could hardly run open-air drug markets or obtain 

effective control over a neighborhood unless they were able to so cow law-

abiding community residents that they were unlikely to complain to the police 

or testify in court.
60

  Violent intimidation is also necessary to suppress 

competition.
61

  Unsurprisingly, the literature confirms the prevalence of gang 

intimidation as a means of inhibiting community cooperation with the 

authorities.
62

 

Most gang violence is a function of inter-gang competition.
63

  

Ethnographic studies consistently report that gang violence is most often a 

function of competition for turf.
64

  It is harder to find quantitative analyses 
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APPROACH 47-49 (1995); Ansley Hamid, The Political Economy of Crack-Related Violence, 17 CONTEMP. 

DRUG PROBS. 31, 61-63 (1990); Jerome H. Skolnick et al., The Social Structure of Street Drug Dealing, 9 

AM. J. POLICE 1, 16-17 (1990). 

 57. See, e.g., PADILLA, supra note 53, at 137-41; TAYLOR, supra note 53, at 6; Jacqueline Cohen, et al., 

The Role of Drug Markets and Gangs in Local Homicide Rates, 2 HOMICIDE STUDS. 241, 246-47 (1998); 

Paul J. Goldstein, et al., Crack and Homicide in New York City: A Case Study in the Epidemiology of 

Violence, in CRACK IN AMERICA: DEMON DRUGS AND SOCIAL JUSTICE 113, 118-24 (Craig Reinarman & 

Harry G. Levine eds., 1997); John M. Hagedorn, Neighborhoods, Markets, and Gang Drug Organizations, 31 

J. RES. CRIME & DELINQ. 264, 289-91 (1994). 

 58. See, e.g., G. DAVID CURRY & SCOTT H. DECKER, CONFRONTING GANGS: CRIME AND COMMUNITY 

62-63, 137-40 (2d ed. 2003); JANKOWSKI, supra note 53, at 40-42; JOAN W. MOORE, GOING DOWN TO THE 

BARRIO: HOMEBOYS AND HOMEGIRLS IN CHANGE 42-44 (1991); PADILLA, supra note 53, at 101-03; 

SPERGEL, supra note 56, at 94; MERCER L. SULLIVAN, ―GETTING PAID‖: YOUTH CRIME AND WORK IN THE 

INNER CITY 117, 222-50 (1989); TAYLOR, supra note 53, at 5-6, 10-12, 61, 99-102; Jeffrey Fagan, The 

Political Economy of Drug Dealing Among Urban Gangs, in DRUGS AND THE COMMUNITY: INVOLVING 

COMMUNITY RESIDENTS IN COMBATING THE ILLEGAL SALE OF DRUGS 19, 27-45 (Robert C. Davis, et al. eds., 

1993); Joan W. Moore, Understanding Youth Street Gangs: Economic Restructuring and the Urban 

Underclass, in CROSS CULTURAL PERSPECTIVES ON YOUTH AND VIOLENCE 65, 71-72 (Meredith W. Watts 
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reflecting the role of gang competition on gang crime, but some exist.  A study 

of gang-related homicides in Chicago from 1987 to 1994 found that 75% 

involved members of different gangs, and these were geographically clustered 

in areas of gang competition.
65

  Another study of Chicago during the 1990s 

concluded that gang-related homicide was stimulated by the restructuring of 

public housing in Chicago, which disrupted stable divisions of gang turf, and 

therefore, produced inter-gang violence.
66

  A study of gang-related homicides in 

Los Angeles between 1979 and 1994 found that the majority were inter-gang 

shootings.
67

  A study of Los Angeles County showed the impact of inter-gang 

competition on homicide by demonstrating that the density of street gangs, 

population density, Latino and African-American population, and nearby high 

school dropout rates explained 90% of the variation in homicide rates in 

geographic areas from 1994 to 2002.
68

  A survey of gang members in St. Louis 

found that nearly 90% had defended gang turf in the preceding year; the 

primary method of defending turf was through violence; and 95% of the fights 

for turf described by gang members involved firearms.
69

  Further, as we have 

seen, competition in drug markets was a major cause of homicide in New York 

during the crime-rise period of the late 1980s.
70

 

Reliable statistics on gang-related crime are difficult to come by because 

of the difficulties and disparate practices in identifying crime as gang-related.
71

 

Nevertheless, there is wide agreement among gang researchers that rates of 
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445-52 (2007). 
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1979 Through 1994, 274 JAMA 1031, 1033 (1995). 
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 70. See supra text accompanying notes 42, 48. 
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violent crime among gang members are high.
72

  One survey found that more 

than half of the homicides in Los Angeles and Chicago were gang-related, as 

were roughly one-quarter of the homicides in the 171 other cities with a 

population of over 100,000.
73

  Another study found that in the twelve cities 

reporting the largest numbers of gang-related homicides, 40% of all homicides 

were considered gang-related.
74

  At its peak in 1994, gang-related homicides 

represented one-quarter of all homicides in St. Louis.
75

  Gang-related homicides 

appear to have risen disproportionately during the crime-rise period of the 

1980s and 1990s; a study of gang-related homicide in Los Angeles County 

found that from 1979 to 1994, gang-related homicides increased from 18.1% to 

43.0% of all homicides, with the use of semi-automatic handguns increasing 

from 5.3% in 1986 to 44.3% in 1994.
76

 

Gang-related homicide has distinctive characteristics: it is more likely to 

be committed in public, involve strangers, multiple participants, and firearms.
77

 

Gang-related homicide is also, by and large, youth homicide; one survey found 

that of all gang-related homicides from 1976 to 2005, 24.2% of the victims 

were under eighteen and 68.4% were ages eighteen to thirty-four.
78

  Gang-

related homicide is primarily an urban problem; the same survey found that 

69.3% of all gang-related homicides occurred in cities with a population of over 

1,000,000.
79

  Even within urban areas, gang homicide clusters; the Los Angeles 

County study, for example, found that gang homicides were most likely to 

occur in areas of concentrated economic disadvantage.
80

  The same pattern was 

observed in a study of gang-related homicide in St. Louis and Chicago.
81

  A 
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study of gang-related violence in Pittsburgh yielded the same conclusion.
82

  Yet 

another study similarly found that gang activity clusters in areas of concentrated 

disadvantage.
83

  In short, gang crime mirrors the characteristics of the crime 

wave of the late 1980s and early 1990s which, as we have seen, was 

concentrated among urban minority youth.
84

 

Gang members themselves face enormous risks of violent victimization.
85

  

A study of Los Angeles County gang members during the crime-rise period, for 

example, estimated that they were sixty times more likely to be homicide 

victims than were members of the general population.
86

  A study of gang 

members in St. Louis concluded that they had a homicide rate 1,000 times 

higher than that of the general population.
87

  Sudhir Venkatesh‘s study of a 

large African-American drug trafficking gang found that over a four-year 

period, gang members had a 25% chance of being killed.
88

 

3.  Drugs, Gangs, and Firearms Crime 

As we have seen, the crime-rise period of the late 1980s and early 1990s 

involved a spike in firearms-related crime.  Indeed, firearms play a central role 

in the world of both gangs and drug traffickers. 

Given the violent world of gangs, it should come as no surprise that gang 

researchers find that gang members carry firearms at elevated rates.
89

  A study 

of gang members in Rochester, for example, found that gang membership 

increased the likelihood of carrying a firearm between seven and twelve times, 

depending on age, even when controlling for past and current offending rates.
90

 

The same is true of those involved in selling drugs; research shows that those 
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involved in drug trafficking also carry firearms at elevated levels.
91

  One study 

found that involvement in what the subjects described as ―high‖ levels of 

selling drugs increased the likelihood of carrying concealed firearms between 

eight and thirty-five times, depending on age.
92

  Studies of reports of shots fired 

in Pittsburgh during the early 1990s found that the emergence of gangs 

explained increases in reports of shots fired and drug sales in nearby areas.
93

  A 

U.S. Department of Justice study of six large cities found that ―70% of the 

people who report using crack and selling drugs also report carrying a firearm, 

compared to 62% who use marijuana and sell drugs, 67% who use heroin and 

sell drugs, and 64% who use powder cocaine and sell drugs.‖
94

 

The prevalence of firearms among gang members and drug dealers, in 

turn, helps to explain the rise of the drive-by shooting, which gang researchers 

note is unusually common in gang-related shootings.
95

  For example, drive-by 

shootings accounted for 33% of gang-related shootings in Los Angeles County 

between 1989 and 1994, with 590 victims, and nearly half of the persons shot 

at and a quarter of homicide victims were innocent bystanders.
96

  The frequency 

with which innocent bystanders are shot vividly illustrates the disadvantage of a 

drive-by shooting—it is not easy to hit the intended target from a moving 

vehicle.  The tactic makes sense, however, in light of the rate at which gang 

members carry firearms.
97

  As we have seen, gang competition is the leading 

engine of gang-related violence, and if gang members believe that their targets 

are likely to be armed, the drive-by tactic often constitutes the safest way of 

approaching one‘s target and then making a getaway.
98

 

Gang researchers find that the prevalence of violence in gang-dominated 

neighborhoods serves to make firearms more pervasive in those communities.
99

 

In particular, the perception of danger in high-crime neighborhoods becomes a 
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further stimulus to the carrying of firearms as a means of self-protection.
100

  As 

Jeffrey Fagan and Deanna Wilkinson‘s ethnographic study of at-risk youth in 

New York explains, when inner-city youth live under the increasing threat of 

violence in an environment in which firearms are prevalent, not only are they 

more likely to arm themselves, but they become increasingly likely to respond 

to real or perceived threats and provocations with lethal violence, creating what 

they characterize as a contagion effect.
101

  There are statistical indications of 

contagion as well; a number of studies find that gang-related homicides have an 

independent and positive effect on the homicide rate.
102

  One study of homicide 

in New York, for example, found evidence of a contagion effect on firearms-

related violence, which stimulated additional firearms-related violence in 

nearby areas.
103

 

Thus, the crime spike of the late 1980s and early 1990s created what 

Fagan and Wilkinson called an ―ecology of danger‖ in high-crime communities 

in which the need to carry firearms and be prepared to use them came to be 

seen as essential.
104

 

C.  The Role of Stop-and-Frisk Policing in the Crime Decline 

As we have seen, the crime-decline that began in the early 1990s was 

extraordinary.  Rates of violent crime reached levels not seen for some fifty 

years and have stabilized at those levels. 

The most common explanation offered by criminologists for the crime 

decline is that it involved a decrease in crack-related violence and a 

stabilization of drug markets, although an explanation for this phenomenon is 

rarely offered.
105

  A number of explanations, however, can be ruled out. 
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1.  Unsupportable Explanations for the Crime Drop 

Perhaps the most logical explanation for a decline in drug-related crime is 

that the demand for illegal drugs—crack in particular—declined, reducing the 

incentives for violent competition to control crack markets.  Yet, there is little 

evidence to support this supposition.  Although it is difficult to measure the 

demand for cocaine, the available statistics suggest no dramatic reduction 

during the crime-drop era.
106

  Cocaine-related emergency room admissions, for 

example, actually rose from 1994 to 2001, as did the proportion of emergency 

room admissions that involved crack.
107

  Federal seizures of cocaine remained 

roughly constant from 1989 through 2002.
108

  Trends in the price of crack were 

also not noticeably different during the crime-rise and crime-decline periods.
109

 

Nor is there much evidence of a decline in demand since then; in its most recent 

assessment, the National Drug Intelligence Center concluded that, in recent 

years, demand for cocaine and other illicit drugs has remained relatively 

constant and that the price of cocaine has actually increased even as purity 

declined.
110

 

Since the crime wave of the late 1980s and early 1990s was concentrated 

among young urban minority males, one might look to a demographic 

explanation—perhaps there was a fall in the size of the high-crime urban youth 

cohort.  Yet, there is much evidence discrediting this thesis as well.  As we 

have seen, per capita victimization and offending rates rose during the crime 

spike and then fell even more dramatically, even in high-crime cohorts, 

indicating that crime rose and fell even within the high-crime cohort.  Indeed, 

demographic studies have consistently found that there was no change in the 

size of the high-crime cohort that explains the rise, and then even larger 

decline, in rates of violent crime.
111

 

A particular demographic claim has been advanced by John Donahue and 

Steven Levitt, who argue that as much as half of the crime decline was a 

function of the legalization of abortion, which reduced numbers of 
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disproportionately at-risk youth in post-legalization cohorts.
112

  There have been 

a number of challenges to the methodology and evidence supporting this 

thesis.
113

  I will not enter this methodological debate here, except to note that 

some basic questions of timing seem to undermine this thesis.  The Supreme 

Court held prohibitions on abortion unconstitutional in 1973.
114

  The abortion 

thesis accordingly suggests that crime rates should have already been falling for 

some time by 1993, when all teenagers had been born after legalization. 

Nevertheless, as we have seen, violent crime peaked in 1993, casting 

considerable doubt on the abortion thesis.
115

  For present purposes, however, 

most important is Donahue and Levitt‘s observation that crime declined sooner 

in the states that legalized abortion prior to 1973 than it did elsewhere.
116

  If the 

thesis about abortion were true, by now, the disparity between crime rates in 

early-legalization and other states should have diminished, if not disappeared. 

 As we will see, this prediction has not been borne out in New York City, where 

the crime decline has been particularly dramatic.
117

  Abortion may have played 

some role in the crime decline, but the New York data suggests that its role was 

limited, at least in that city.  Indeed, Donahue and Levitt agree with this last 

point; they concede that abortion had less effect in New York than in most 

jurisdictions, speculating that because New York abortion rates are unusually 

high, the rates may have reached a point of diminishing returns in terms of 

crime reduction in that state.
118

 

Another demographic explanation for the crime decline focuses on 

increases in rates of incarceration, which incapacitates potential offenders and 

offers the possibility of general deterrence, and some give it at least a portion of 

the credit for the crime drop.
119

  While incarceration probably had some effect 

on crime rates, sorting out its effects is a perilous business.  For one thing, as 

we have seen, both the crime rise and ensuing decline occurred among youthful 

offenders, and incarceration rates are lower for youth.
120

  For another, 

incarceration may have crime-generating effects; one study of incarceration in 

New York City found that high rates of incarceration in high-crime 
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communities adversely affect the economic prospects of offenders and their 

families, and therefore destabilize communities and ultimately contribute to 

increased crime rates.
121

  Indeed, in inner-city communities already plagued by 

social instability, high rates of incarceration may exacerbate social 

disorganization with criminogenic effects.
122

  Moreover, in the inner city, where 

demand for drugs is high and many residents likely believe that alternative 

sources of legitimate income are limited, the incentive to deal in drugs may be 

so great that the calculus of potential offenders is likely to be only marginally 

affected by an increase in drug prosecutions or sentences.
123

  Whatever the 

reason, the evidence of a relation between incarceration rates and the crime 

drop is wanting; between 1975 and 2000, even as incarceration rates increased 

dramatically, there was no statistically significant relationship between 

incarceration and homicide rates.
124

 

Without satisfactory evidence supporting a demographic explanation for 

the crime drop, one might turn to economics.  We have seen that violent crime 

concentrates in areas of economic disadvantage; it could follow that an 

improving economy drove rates of violent crime down in the 1990s.  But again, 

the statistical evidence offers little support for this thesis; there is no 

relationship between local economic conditions and crime rates.
125

  Nor does 

the national economy provide an explanation; inflation-adjusted wages were 

essentially flat from the mid-1980s to 1996, so economic explanations for the 

dramatic movements in violent crime rates during that period are 

unpromising.
126

 

John Lott and David Mustard suggested yet another possibility when they 

argued that crime declines are produced by laws authorizing the carrying of 
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concealed firearms, which are said to enhance the likelihood that an intended 

victim will be able to provide armed resistance.
127

  The study‘s methodology, 

however, has been subject to fierce criticism.
128

  In any event, Lott and Mustard 

studied the period from 1979 to 1992, prior to the crime-decline.
129

  Ian Ayres 

and John Donohue then extended the analysis forward seven years and found 

no relationship between concealed-carry laws and crime reductions.
130

  The 

debate has continued with more recent studies reaching divergent 

conclusions.
131

  Lott himself makes no effort, however, to establish that any 

significant portion of the crime drop since the early 1990s resulted from 

concealed-carry laws.
132

 

One more promising explanation for the crime decline involves the effect 

of policing.  Steven Levitt found a statistical relationship between increases in 

the number of police and subsequent decreases in violent crime.
133

  But this 

explanation is, at best, incomplete. 

There are a great many studies regarding the effect of increased numbers 

of police or frequency of patrol, and their results are mixed.
134

  Indeed, at the 
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city level, the relationship between numbers of police and crime breaks down; 

there is little relationship between the size of a city‘s police force and the 

magnitude or duration of the crime spike.
135

  Nor does it stand to reason that 

increased policing alone is likely to reduce crime, regardless of the tactics 

employed.  Officers who merely drive through a neighborhood on patrol are 

unlikely to be very effective at disrupting drug or gang activity—a gang or drug 

dealer with a modicum of sophistication need only post a lookout who can warn 

his confederates to cease any overt criminality as the squad car drives past.  It 

seems likely that the tactics police use must be at least as important as the 

number of officers. 

In fact, the 1990s saw alterations in the tactics employed by a great many 

urban police departments that moved from more passive and reactive patrol to 

proactive efforts at intensive and aggressive patrol of specific high-crime 

areas.
136

  There are no studies that assess on a national basis whether specific 

police tactics are statistically associated with crime reduction.  Without such 

data, about the best we can do is examine the closest thing we have to a natural 

experiment in the efficacy of novel police tactics – the experience of a 

jurisdiction that has been particularly effective in reducing violent crime after 

the adoption of new tactics. 

2.  The Experience of New York 

Homicide in New York City rose from a rate of 4.7 per 100,000 in 1960 to 

a 1991 peak of 31.0 in waves that roughly corresponded to drug epidemics, 

with the increases concentrated in firearms-related homicide.
137

  New York was 

fairly typical of major cities during the crime-spike period; in 1990, its 

homicide rate was at the average for large cities, and as we have seen, it 

experienced the same gang and drug-related competitive pressures during the 

crack era that produced a spike in violent crime in the nation‘s major cities.
138

  

Ethnographic studies of drug dealing in New York City observed the 

prevalence of gang-organized drug dealing during the crime-rise period.
139

  The 

overrepresentation of minorities among its homicide victims was also typical 

for large cities; in 1990, African Americans comprised 48.5% of New York‘s 

homicide victims and Hispanics comprised 30.9%, even though these groups 
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comprised less than half of the city‘s population.
140

  At the 1991 peak of New 

York‘s crime wave, the homicide victimization rate in New York was 58 per 

100,000 population for African Americans, 44 for Hispanics, and 8 for 

Whites.
141

  The ensuing crime decline was far from typical, however, even in an 

era of declining rates of violent crime. 

During the 1990s, the decline in each of the seven categories of ―index‖ 

crime reported to the Federal Bureau of Investigation in New York was 

approximately double the decline in the rest of the country.
142

  By 2000, when 

compared to the other nine of the ten largest cities, New York had the lowest 

rates for five of the seven index crimes, and for murder, its rate of 8.7 per 

100,000 population was dramatically below the remaining nine-city average of 

16.3.
143

  Indeed, New York outperformed every one of the nation‘s fifteen 

largest cities during the 1990s.
144

  By 1998, the African-American homicide 

victimization rate had declined by more than two-thirds to 17 per 100,000 

population, the Hispanic rate had declined by more than four-fifths to 8, and the 

White rate was at 4.
145

  Moreover, New York has been able to keep driving its 

homicide rate down; New York‘s 2009 homicide rate was 5.6 per 100,000 

population.
146

 

No non-police explanation for New York‘s success is apparent; for 

example, New York‘s growth in incarceration rates and decline in 

unemployment rates during the 1990s were smaller than the national 

averages.
147

  In the late 1990s, the poverty rate in New York stabilized at about 

twice the national average, about where it was in the early 1990s, and no 

statistical relationship existed between New York‘s poverty, unemployment, 

and homicide rates in the 1990s.
148

  As for drugs, there is no evidence of a 

decline in the demand for crack or other illegal drugs in New York associated 

with the crime-decline period.
149

  As we have seen, abortion had a limited effect 
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on crime rates in New York.
150

  Moreover, if the legalization of abortion 

explained the crime decline, we would expect to see the disparity between the 

crime drop in early legalization states and others disappear over time.
151

  New 

York was an early legalization state, permitting widespread abortion in 1970.
152

 

But, as we have seen, it outperformed other big cities in terms of reducing 

violent crime throughout the 1990s and beyond.
153

  Similarly, as Franklin 

Zimring observed, New York City‘s crime drop did not cluster at the beginning 

of the 1990s, as one might expect if its head start in legalizing abortion 

explained the crime drop, and it experienced crime declines far in excess of 

those elsewhere in New York, suggesting that the cause of the decline cannot 

be found at the state level.
154

 

Most pertinent for present purposes, the size of New York City‘s police 

force increased substantially during the period of dramatic declines in violent 

crime in that city, and Hope Corman and H. Naci Mocan found a statistically 

significant relationship between the two.
155

  Still, as we have seen, there is 

reason to doubt whether increases in the size of a police department alone are 

likely to drive down crime.
156

  Moreover, as previously noted, the crime decline 

continued after 2000, even though the size of the New York police force 

declined significantly, with the number of officers in service dropping from 

40,311 in 2000 to 36,101 by 2006.
157

  Thus, the size of the police force seems, 

at best, an incomplete explanation. 

As it happens, important changes in policing tactics corresponded to New 

York‘s crime drop.  In 1991, not only did the size of New York‘s police force 

begin to increase, but it also adopted a community-policing model that 

employed an increased emphasis on foot patrols and low-level disorder.
158

  In 
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1994, after the appointment of a new police chief, the department placed 

greater emphasis on aggressive stop-and-frisk tactics for misdemeanor arrests 

for drug and public-order offenses, adopted a system of statistical analysis that 

directed enforcement efforts at statistical ―hot spots‖ of criminal activity, and 

imposed greater managerial accountability.
159

  The tactic that the architects of 

the New York policing strategy of the 1990s chiefly credit for the crime drop is 

the use of ―Broken Windows‖ policing tactics that focus on reducing signs of 

physical and social disorder in the streetscape.
160

  In a later study, Mocan and 

Corman found that citywide felony arrest rates had a statistically significant 

effect in reducing all seven index crimes, and misdemeanor arrests had a 

statistically significant effect on robbery, motor vehicle theft, and grand 

larceny.
161

  In yet another study, George Kelling and William Sousa found an 

inverse relationship between New York precinct‘s misdemeanor arrests 

between 1989 and 1998 and the rate of violent crime.
162

  The authors of these 

studies claimed that each provided support to the Broken Windows thesis.
163

 

To be sure, these studies have been challenged.  Bernard Harcourt and 

Jens Ludwig, for example, attacked Corman and Mocan‘s study by arguing that 

any time-series study of a single jurisdiction can be misleading, using as an 

example their own finding that successful New York Yankees teams were 
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associated with a decline in New York‘s homicide rate.
164

  In addition, Jeffrey 

Fagan and Garth Davies criticized Kelling and Sousa‘s findings by suggesting 

alternative explanatory variables and noting that if arrests reduced violent crime 

one would expect to see a lagged effect.
165

  Beyond these criticisms, there are 

additional reasons to question the Broken Windows thesis.  For one thing, one 

could believe that misdemeanor arrests are a poor proxy for Broken Windows 

policing, and felony arrests are even worse.  Beyond that, one might believe 

that the studies are inconsistent.  After all, Corman and Mocan found that 

felony arrests were related to reductions in homicide, while Kelling and Sousa 

found that it was levels of misdemeanor arrests that reduced violent crime.  

Perhaps these results can be reconciled; Corman and Mocan‘s citywide analysis 

may have obscured the effects of high levels of misdemeanor arrests at specific 

hot spots of crime.  Still, these studies provide, at best, only indirect evidence to 

support the Broken Windows thesis. 

Beyond that, the overall evidence of the efficacy of Broken Windows 

policing is open to question.  Wesley Skogan‘s study, which aggregated data 

from six cities, found that physical disorder stimulated violent crime; however, 

Professor Harcourt found that any relationship disappeared when neighborhood 

poverty, race, and stability are held constant and that Skogan‘s results were 

unduly sensitive to data from a small number of neighborhoods,
166

  although 

Professor Harcourt‘s methodology has been criticized as well.
167

  Yet another 

study found no relationship between physical disorder on the Chicago 

streetscape, concluding that indicia of concentrated social disadvantage better 

predicted crime rates,
168

 although some have argued that the Chicago data 

provides at least partial support for the Broken Windows thesis.
169

  A Baltimore 

study found only an inconsistent relationship between disorder and homicide 

rates.
170

  And, one study found that moving the residents of low-income areas 

into stable and more affluent communities did not reduce crime rates among 
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participants.
171

  An aggressive quality-of-life policing initiative in New York in 

the mid-1980s, moreover, failed to reduce violent crime.
172

  A committee of 

distinguished social scientists, in a report co-edited by none other than Skogan, 

recently reviewed the available evidence and concluded that the efficacy of 

Broken Windows policing has yet to be demonstrated.
173

  Still, the evidence 

points to a policing as an important explanation for the crime decline in New 

York.  After all, the crime drop began in 1991, and this correlates well with the 

beginning of the change in the strength and tactics of the police.  Indeed, as we 

have seen, Corman and Mocan found a relationship between increasing 

numbers of police officers and declines in violent crime.  Moreover, police 

should have the greatest effect on murders committed in clearly visible 

locations, and, in the later period of the 1990s, murders in clearly visible 

locations continued to drop in New York despite the size of the police force 

stabilizing.
174

 

3.  The Role of Stop-and-Frisk in the Crime Decline 

As we have seen, the citywide felony arrests studied by Corman and 

Mocan, on the one hand, and the precinct-level misdemeanor arrests studied by 

Kelling and Sousa, on the other, are a less than perfect proxy for Broken 

Windows policing, but they are a much better proxy for something else—the 

stop-and-frisk.
175

  Indeed, the stop-and-frisk was ubiquitous in New York City‘s 

approach to policing during the crime-decline period.
176

 

Unlike most police departments, New York‘s stop-and-frisk activity can 

be quantified because officers must complete a form whenever they forcibly 

stop and frisk or search a suspect or when a suspect who had been forcibly 

stopped refuses to identify himself.
177

  The New York Attorney General‘s 

review of the reports covering stops during 1998 and the first three months of 

1999 disclosed 174,919 stops by New York City police.
178

  The prevalence of 
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stop-and-frisk has only increased since then, reaching 575,996 in 2009.
179

  With 

stop-and-frisk at such high levels, especially in targeted as ―hot spots,‖ suspects 

could perceive greatly elevated risk in carrying guns or drugs, or in attempting 

to purchase the latter, at least in targeted areas.  There is some observational 

evidence to support this supposition; one ethnographic study documented a 

decline in outdoor drug markets in New York‘s Bushwick neighborhood, and 

observed that it had created a system of middlemen who arrange transactions 

between purchasers and indoor sellers, and this system, in turn, increased 

transaction costs because of purchasers‘ fears of fraud or deception.
180

  

Moreover, if gang members and drug sellers cannot confidently carry firearms 

because of the risk of stop-and-frisk, their ability to defend their turf or 

themselves will be substantially reduced.  In this fashion, high rates of stop-

and-frisk may make gang and drug crime more risky and less lucrative by 

increasing the risk of arrest and the difficulty of establishing stable drug-market 

monopolies.
181

   

The impact of stop-and frisk rates and gang and drug-related violent crime 

may well be captured by both the Corman and Mocan and Kelling and Sousa 

analyses.  High precinct-levels of misdemeanor arrests are a rough proxy for 

precincts in which aggressive stop-and-frisk tactics at violent-crime hot spots 

are in use.  High levels of felony arrests may also reflect more aggressive tactics 

aimed at gangs and drugs.  The inference that stop-and-frisk tactics are an 

important aspect of New York‘s success is strengthened by a more recent study 

by Jeffrey Fagan, Garth Davies, and Jan Holland that found that intensive 

patrols near public housing in New York resulted in substantial reductions in 

violent crime in the areas surrounding public housing projects.
182

  Another 

study of hot spots targeted for special enforcement activity found 

disproportionate reductions in visible crimes against the person—murder, rape, 

robbery, assault, and grand larceny.
183

  Intensive patrols, in turn, are another 

proxy for stop-and-frisks.  Moreover, looking beyond New York, an impressive 

number of studies throughout the nation have found that aggressive policing at 

hot spots with an emphasis on finding guns reduces levels of violent crime.
184
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Indeed, nationwide arrest statistics show that during the crime-decline period, 

there was a reduction in weapons arrest rates without any evidence that police 

were decreasing the rate at which they engaged in weapons searches, suggesting 

a decline in the rate at which potential offenders carried firearms.
185

  This 

suggests that lower crime rates are associated with lower rates at which firearms 

are carried in public—the kind of response one might expect from an 

aggressive regime of weapons searches.
186

 

There is additional evidence from New York itself.  Not only is the crime 

drop well timed to increases in the size of the New York Police Department, as 

we have seen, but also reductions in violent crime were concentrated to visible 

crimes committed in public places, suggesting that offenders were responding 

to the tactics of officers on patrol.
187

  Crime reductions were also concentrated 

on crimes involving handguns, suggesting that patrol tactics directed at 

concealable firearms were responsible.
188

  In addition, ethnographic studies of 

the crime drop in New York lend support to the stop-and-frisk thesis.  In his 

study of several Brooklyn neighborhoods, Richard Curtis concluded that after 

police crackdowns began in 1992, gang drug dealing was largely driven indoors 

and became less attractive to neighborhood residents, producing a decline in 

violent crime.
189

  He concluded: ―[T]he reconfiguration of drug markets in the 
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mid-1990s appreciably reduced the level of neighborhood violence.  As 

distribution retired indoors, turf battles were eliminated.‖
190

  Bruce Johnson, 

Andrew Golub, and Eloise Dunlap‘s study of drug subcultures in New York 

concluded that aggressive policing in the 1990s, in particular stop-and-frisk 

tactics that focus on discovering concealed handguns, reduced crime by 

disrupting open-air drug sales.
191

  An ethnographic study of the Bushwick 

neighborhood similarly concluded that aggressive police tactics employed since 

1992 pushed drug dealing indoors.
192

  As another researcher explained:  

The shift indoors reduced the risk of being ―ripped off,‖ including 

murderously . . . The effects of this shift can be directly related to the 

reduction in homicide.  As one police officer put it:  ―There are no more 

drive-by shootings.  There‘s no one on the corner to drive by and shoot.‖
193

   

Thus, ―the result of persistent stop, frisk and arrests meant that young men 

thought twice before carrying their guns . . . [t]hat guns were not immediately 

accessible during routine confrontations was a frequently cited explanation for 

the reduction in murder in the mid-1990s.‖
194

 

There is, nevertheless, ample reason for caution when interpreting the 

data.
195

  Jeffrey Fagan and Garth Davies examined the stop-and-frisk data 

obtained by the New York Attorney General and found that the rate of stops in 

a precinct in 1998 did not predict homicide rates in the first three months of 

1999.
196

  This data, however, came relatively late in New York‘s crime drop, 

and given the short span of time and the small number of homicides in any 

given precinct, this finding may not be particularly probative.
197

  Moreover, 

other work by Fagan and Davies—the study of public housing patrols with Jan 

Holland—supports the stop-and-frisk thesis.
198

  Professor Fagan, for his part, 

has pronounced himself persuaded that policing can reduce crime rates, citing, 

among others, the Corman and Mocan study.
199

  But perhaps the most powerful 

support for the thesis is the lack of any plausible alternative. 
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management reforms.  See ZIMRING, supra note 32, at 153-54.  Zimring‘s work applies with equal, if not 

greater, force to the Fagan and Davies result. 

 198. See supra note 182 and accompanying text. 

 199. See Jeffrey Fagan, Death and Deterrence Redux: Science, Law and Causal Reasoning in Capital 

Punishment, 4 OHIO ST. J. CRIM. L. 255, 272-74, 273 n.90 (2007). 
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Pretty much the only alternative explanation for the New York crime 

decline to be advanced is the claim of Professors Harcourt and Ludwig who, in 

response to the Kelling and Sousa study, argued that the New York data could 

reflect nothing more than a regression to the mean.
200

  Indeed, criminologists 

have long observed that crime waves are often followed by a regression.
201

  

New York‘s homicide decline, however, does not exhibit the characteristics of a 

regression to the mean.  By 2000, New York‘s homicide rate had declined to 

about one-third of its average during the 1980s.
202

  This decline was the longest 

and largest in that city since World War II.
203

  As we have seen, the decline 

continued after 2000, even after the crime rate had reached an unusual low; it 

was concentrated in the kind of crimes likely to be responsive to stop-and-frisk 

tactics—visible crime in public places involving handguns—and it roughly 

doubled the decline observed in other comparable cities.
204

  A crime decline of 

such a magnitude and duration does not reflect the kind of ordinary variability 

seen in a regression to the mean.
205

  Moreover, the fact that the greatest declines 

occurred in the precincts with the highest crime rates is consistent with the stop-

and-frisk thesis because the most aggressive patrols were conducted in the areas 

that had been identified as hot spots of crime.
206

 

As with most empirical debates in criminology, the claim that stop-and-

frisk has proven its value in fighting violent crime in New York is one that can 

be advanced only with considerable caution.  There are likely a number of 

reasons that crime declined in New York.
207

  Moreover, the experience of New 

York may be unusual in that its unusual population density may magnify the 

efficacy of its stop-and-frisk tactics.
208

  For just this reason, however, it may be 

easier to study the efficacy of stop-and-frisk in New York than elsewhere.  

Even so, it is worth noting that one of the architects of the New York strategy, 

former New York Chief of Police William Bratton, brought many of those same 

tactics to the far less-dense Los Angeles when he became its police chief, and 

he produced large reductions in violent crime in that city as well.
209

 

In short, Terry‘s regime of stop-and-frisk may well be critical to the fight 

against violent crime.  For that reason, the law-enforcement benefits of Terry 

seem substantial, and the intrusion on liberty that it authorizes seems relatively 

limited.  Under the pragmatic balancing test utilized in Terry itself, the decision 
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may be counted as something of a success.
210

  But, we have yet to consider the 

originalist and pragmatic cases against Terry. 

II.  ORIGINALISM AND TERRY 

As we have seen, one route for attacking Terry rests on its lack of 

historical grounding.
211

  Indeed, the leading framing-era sources consistently 

identify the authority of an official or private person acting without a warrant 

exclusively in terms of a power to arrest offenders, making no mention of any 

power of investigatory detention or frisk of the type authorized in Terry.
212

 

A.  The Originalist Case Against Terry 

When Justice Scalia considered the historical footing for Terry, the only 

historical evidence he thought gave its holding any support was the framing-era 

nightwalker statutes, although he doubted that they could support a frisk.
213

  

The handful of scholars who have examined the historical record have also 

identified these statutes as the best support for a doctrine of preventative 
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constitutional searches.‖  Id. at 347.  If the presence of reasonable suspicion did not increase the likelihood of 

finding contraband, however, the problem may lie in the observers‘ understanding of the reasonable suspicion 

standard; otherwise, it is difficult to understand how the presence of reasonable suspicion could have no effect 

on the likelihood that a search will produce contraband.  For an additional critical discussion of this study, see 

Fyfe, supra at 384-91.  In any event, Part III will address the question whether the risk of error that inheres in 

Terry renders that doctrine unreasonable within the meaning of the Fourth Amendment. 

 211. See supra text accompanying notes 9-12. 

 212. See, e.g., 4 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 289-92 (Univ. of 

Chi. Press 1979) (1769); 2 MATTHEW HALE, A HISTORY OF PLEAS OF THE CROWNS 587-90 (W.A. Stokes & 

E. Ingersoll eds., 1st Am. ed. 1847); WILLIAM HAWKINS, A TREATISE OF THE PLEAS OF THE CROWN 84-97 

(1824); see also THOMAS K. CLANCY, THE FOURTH AMENDMENT: ITS HISTORY AND INTERPRETATION 

 § 2.2.1 (2008) (reviewing framing-era law); WILLIAM J. CUDDIHY, THE FOURTH AMENDMENT: ORIGINS AND 

ORIGINAL MEANING 602-1791, at 750-53 (2009) (same). 

 213. See supra text accompanying notes 10-12. 
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detention and search, although they too have doubted the historical case for a 

stop-and-frisk in the absence of probable cause to arrest.
214

  In fact, the 

historical evidence is more complex than Justice Scalia and the scholars who 

have examined this issue have acknowledged. 

On the one hand, the nightwalker statutes authorized detention far more 

intrusive than that contemplated by Terry by authorizing full-blown custodial 

arrests of suspicious individuals rather than brief investigative detention.  

Blackstone, for example, explained that ―watchmen . . . may virtute officii arrest 

all offenders, and particularly nightwalkers, and commit them to custody till the 

morning.‖
215

  Hawkins wrote: ―[I]t is holden by some, that any private person 

may lawfully arrest a suspicious night walker, and detain him till he make it 

appear that he is a person of good character,‖ and recognized similar authority 

in members of the watch.
216

  Hale similarly opined, ―[t]he constable may arrest 

suspicious night walkers.‖
217

  Thus, Justice Scalia‘s skepticism of the framing-

era support for Terry is understandable, but likely overstates matters.
218

  In fact, 

the nightwalker statutes most likely did authorize the type of frisk permitted by 

Terry—and probably a good bit more.  These statutes authorized custodial 

arrests, and framing-era law permitted a search of the person of an arrestee.
219

 

 Moreover, these statutes seem to authorize detentions lasting at least overnight, 

custody of a duration exceeding anything permitted by Terry.
220

 

On the other hand, there is little indication that the standard for arrest 

under the nightwalker statutes was any less stringent than the standard 

governing any other kind of arrest.
221

  For example, Hawkins described 

―suspicion‖ as the standard required for all arrests and added that: 

[W]hoever would justify the arrest of an innocent person by reason of any 

such suspicion, must not only shew[sic] that he suspected the party himself, 

but must also set forth the cause which induced him to have such a suspicion, 

that it may appear to the court to have been a sufficient ground for his 

proceeding.
222
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In discussing the justification required for all arrests, the notes of Hale‘s editor 

similarly cautioned ―that suspicion must not be a mere causeless suspicion, but 

must be founded upon some probable reason.‖
223

  Accordingly, it seems 

unlikely that the nightwalker statutes authorized arrest on any lesser standard 

than found in the general law of arrest.
224

  Moreover, there is little evidence that 

framing-era law permitted any detention or frisk of individuals on the basis of 

suspicion that stopped short of the justification required to support an arrest.
225

  

As William Cuddihy concluded in his exhaustive analysis of the historical 

evidence, ―by 1789, body searches were derivatives of the arrest process, and 

Americans had little recent experience with personal searches apart from that 

process.‖
226

 

Thus, Terry‘s central innovation—permitting detention and frisk on a 

predicate that could not support an arrest—has no support in the nightwalker 

statutes or any other framing-era practice.
227

  At the same time, the framing-era 

standard for arrest was rather imprecise; Hawkins‘s description of the suspicion 

required to justify an arrest, for example, does not sound too different from 

Terry‘s standard of reasonable suspicion.
228

  Thus, Terry‘s holding on the 

permissibility of a stop-and-frisk even when an arrest is not warranted has no 

historical support, but perhaps framing-era arrest authority was greater than that 

recognized today.   

 Still, it is easy to make too much of the nightwalker statutes.  They were, 

after all, limited to nightwalking.  These statutes authorized the night watch to 

prevent breaches of the peace; but because of their temporal limitation to the 

hours at which the threat was thought greatest, they stopped well short of 

conferring a general power of investigative detention of the type granted by 

Terry.  Perhaps even more important, there is reason to doubt that framing-era 

officers would have used the somewhat-elusive standard of suspicion under the 

nightwalker statutes anywhere near as aggressively as Terry permits.  Framing-

era officers acting without a warrant faced personal liability in tort if they made 

an arrest under circumstances that a jury might later deem inadequate.
229

  For 
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misdemeanor offenses, an arrest was considered justifiable only if the offense 

occurred in the presence of the person making the arrest and the arrestee was in 

fact guilty, meaning that the acquittal of the arrestee exposed the individual 

making the arrest to liability for trespass.
230

  Even for felonies, an arrest was 

considered justified only if a felony had in fact been committed and there was 

―probable cause of suspicion‖ to believe that the arrestee had committed the 

offense.
231

  Thus, an individual who made an arrest under the nightwalker 

statutes faced a serious threat of personal liability.
232

  Under the contemporary 

qualified immunity doctrine, in contrast, officers face no personal liability even 

if they violate Fourth Amendment standards, as long as their judgment under 

the circumstances is considered reasonable.
233

   

 In the face of this conflicting evidence and imprecise historical analogies, 

the historical evidence regarding Terry yields no clear conclusion.  Perhaps the 

nightwalker statutes conferred even greater authority than Terry, but their 

practical import may have been limited, and they offer no support for Terry‘s 

regime of stop-and-frisk absent a legal basis to make an arrest.
234
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As he questioned the framing-era support for Terry, Justice Scalia 

wondered whether stop-and-frisk ―was considered permissible by 1868, when 

the Fourteenth Amendment (the basis for applying the Fourth Amendment to 

the States) was adopted.‖
235

  There is, however, little evidence that much 

evolution in this area of the law had occurred since the framing of the Fourth 

Amendment. 

Joel Prentiss Bishop‘s treatise, for example, cited Hawkins‘s discussion of 

the authority of private persons to arrest and detain under nightwalker statutes 

and added that ―watchmen and beadles have authority at the common-law to 

arrest and detain in prison, for examination, persons walking the streets at 

night, whom there is reasonable ground to suspect of felony, although there is 

no proof of a felony having been committed.‖
236

  This appears to be the same 

standard of reasonable cause or grounds to believe that a suspect had committed 

an offense that Bishop explained was necessary to justify any arrest.
237

  Indeed, 

nineteenth century police manuals indicate that suspicion was considered a 

basis for arrest, not a mere investigative detention and frisk on a standard short 

of that governing arrest.
238

  Thus, Fourteenth Amendment framing-era law also 

contains little indication of stop-and-frisk authority on a standard less than 

required to justify a full-scale arrest.
239

 

There is, however, some reason to believe that if Fourteenth Amendment 

framing-era understandings are consulted, the support that the nightwalker 

statutes offer for Terry becomes even more problematic.  The nightwalker 

statutes seem little different than the vagrancy statutes that became popular in 
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the Black Codes that followed the Civil War, which, although racially neutral 

on their face, were applied discriminatorily in an effort to control the 

movements of the newly-freed slaves by authorizing the arrest of persons that 

the authorities regarded as suspicious.
240

  One of the concerns underlying the 

enactment of the Civil Rights Act of 1866 was to eliminate the vagrancy laws 

that had emerged since the end of the Civil War.
241

  Additionally, a frequently 

expressed understanding of the Fourteenth Amendment in the Congress that 

crafted it was that the Amendment constitutionalized the Civil Rights Act.
242

  

To be sure, the question whether the original meaning of the Fourteenth 

Amendment included a condemnation of nightwalker statutes and their kin is 

not free from doubt; the Civil Rights Act did not straightforwardly outlaw such 

statutes, but instead merely guaranteed all races: 

[T]he same right . . . to make and enforce contracts, to sue, be parties, and 

give evidence, to inherit, purchase, lease, sell, hold, and convey real and 

personal property, and to full and equal benefit of all laws and proceedings 

for the security of person and property, as is enjoyed by white citizens, and 

shall be subject to like punishment, pains, and penalties, and to none other, 

any law, statute, ordinance, regulation, or custom, to the contrary 

notwithstanding.
243

 

Even so, the Supreme Court eventually invalidated modern versions of night-

walking statutes under the Fourteenth Amendment on the ground that they 
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unreasonably facilitated arbitrary and discriminatory enforcement.
244

  Thus, to 

the extent that Reconstruction-Era understandings suggest that nightwalker 

statutes impermissibly facilitated racial discrimination, they cast doubt upon the 

historical support for Terry.
 
 The broad authority granted by the nightwalker 

statutes that could so readily lend itself to arbitrary and discriminatory 

enforcement could well be thought inconsistent with the original understanding 

of the Fourteenth Amendment. 

Aside from the nightwalker statutes, there is not much of a historical case 

to be made for Terry.  To be sure, Akhil Amar has endeavored to justify Terry 

by arguing that the framing era utilized a general test of reasonableness for all 

searches and seizures not authorized by a warrant that did not necessarily 

require probable cause to arrest.
245

  But, as Thomas Davies has noted, there is 

no framing-era source that endorses a general test of reasonableness for 

warrantless searches and seizures.
246

  The only historical evidence that 

Professor Amar identifies as supporting warrantless searches and seizures on 

less than the standard for arrest are two framing-era statutes in which Congress 

authorized suspicionless searches of ships and liquor storehouses.
247

  The 

probative value of this evidence for Terry‘s regime of stop-and-frisk is 

doubtful; as Professor Davies has argued, these statutory precedents may well 

be attributable to the framing era‘s indulgent attitude toward revenue-related 

searches of commercial premises.
248

  Others have made similar points; Tracey 

Maclin, for example, has noted that searches of vessels had always been 

governed by the special standards of admiralty law, and the liquor-search 

statute provided only a highly limited authorization for premises likely to 

                                                                                                                 
 244. See Kolender v. Lawson, 461 U.S. 352, 361-62 (1983); Papachristou v. City of Jacksonville, 405 

U.S. 156, 156 (1972). 

 245. See Akhil Reed Amar, Terry and Fourth Amendment First Principles, 72 ST. JOHN‘S L. REV. 1097, 

1106-26 (1998). 

 246. See Davies, supra note 229, at 591-600.  Professor Amar made his case by highlighting a reference 

to reasonableness in a seminal framing-era English case, but, as Professor Davies has observed, the statement 

says no more than that a search must be reasonable in duration and adds that if the search was unsupported by 

―probable cause of suspicion,‖ a search‘s limited duration would not establish its lawfulness.  See id. at 593-

95 (discussing Leach v. Money, 3 Burr. 1742, 1765, 19 Howell St. Tr. 1001, 1026, 97 Eng. Rep. 1075, 1087 

(K.B. 1765)).  That is pretty thin evidence for a general standard of reasonableness that would support a 

regime of stop-and-frisk on less than probable cause to arrest.  Telford Taylor has also advocated a general  

test of reasonableness, but he adduced no historical evidence in support of this approach other than the rule 

permitting a search of an arrestee‘s person as an incident of arrest.  See TELFORD TAYLOR, TWO STUDIES IN 

CONSTITUTIONAL INTERPRETATION 27-30, 43 (1960). 

 247. See AMAR, supra note 229, at 17-18; Amar, supra note 245, at 1104-05; Akhil Reed Amar, The 

Fourth Amendment, Boston, and the Writs of Assistance, 30 SUFFOLK U. L. REV. 53, 56-59 (1996); accord 

Arcila, supra note 229, at 1298-99, 1305-06. 

 248. See Davies, supra note 229, at 604-08, 711-14.  To similar effect, see Thomas, supra note 13, at 

1477-78.  Professor Arcila, in contrast, has argued that unconstrained maritime searches were controversial in 

the framing era.  See Arcila, supra note 229, at 1299-303.  The fact that these searches were controversial, 

however, does not mean that they were considered as threatening as searches of persons or homes.  This point 

seems obvious, given Congress‘s failure to authorize searches of persons or homes absent probable cause or a 

warrant unless, as Professor Arcila notes, an individual operated a distillery in his home.  See id. at 1305-06. 
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contain taxable alcohol.
249

  Whatever weight is afforded to the statutes 

highlighted by Professor Amar, however, there is no framing-era precedent for 

the warrantless detention or search of a person on less than the standard that 

would justify arrest.
250

 

B.  Fourth Amendment Originalism and the Problem of Changed 

Circumstances 

Although the historical support for Terry is eminently debatable, perhaps 

none is required.  After all, the text of the Fourth Amendment does not compel 

adherence to framing-era practices; unlike the Seventh Amendment, which 

provides that ―[i]n [s]uits at common law . . . the right of trial by jury shall be 

preserved, and no fact tried by a jury, shall be otherwise reexamined in any 

Court of the United States, than according to the rules of the common law,‖ the 

Fourth Amendment prohibits ―unreasonable searches and seizures.‖
251

 

                                                                                                                 
 249. See Tracey Maclin, The Complexity of the Fourth Amendment: A Historical Review, 77 B.U. L. 

REV. 925, 950-54 (1997).  To similar effect, see CUDDIHY, supra note 212, at 743-46; Morgan Cloud, 

Searching Through History; Searching for History, 63 U. CHI. L. REV. 1707, 1739-43 (1996). 

 250. Although providing no support for Terry in particular, Gerard Bradley has argued that, because the 

concerns of the framing era centered on the use of general warrants, the original understanding of the Fourth 

Amendment was that it had no application to warrantless search and seizure.  See Gerard V. Bradley, The 

Constitutional Theory of the Fourth Amendment, 38 DEPAUL L. REV. 817, 833-55 (1989).  David Steinberg 

has advanced the related argument that the Fourth Amendment‘s original meaning was limited to restrictions 

on physical intrusions on the home unauthorized by specific warrants because the concerns expressed in the 

framing era involved search and seizure of the home.  See David E. Steinberg, The Original Understanding of 

Unreasonable Searches and Seizures, 56 FLA. L. REV. 1051, 1061-73 (2004).  Others are more impressed by 

the historical evidence suggesting a framing-era concern with warrantless search and seizure.  See, e.g., 

CUDDIHY, supra note 212, at 773-82; Maclin, supra note 249, at 939-59.  Of course, an unconstrained power 

to engage in warrantless search and seizure of individuals would render the Fourth Amendment rather 

meaningless as a protection against governmental overreaching, a point made as early as Justice Story‘s 

influential treatise, which condemned warrantless arrests as a circumvention of the Fourth Amendment.  See 

III JOSEPH W. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 1895, at 749-50 n. 1 

(1833).  Even if Justice Story somehow misapprehended the original understanding, his view likely informed 

the original understanding of the Fourteenth Amendment; the same point can be found in Thomas Cooley‘s 

revision of Story‘s treatise in the wake of the Fourteenth Amendment‘s ratification, suggesting that Justice 

Story‘s view had become part of the general understanding of the Fourth Amendment by the time of the 

Fourteenth Amendment‘s ratification.  See II JOSEPH W. STORY, COMMENTARIES ON THE CONSTITUTION OF 

THE UNITED STATES § 1902, at 622-23 n.2 (Thomas M. Cooley ed., 1873).  More generally, as Professor 

Davies has observed of efforts to predicate the original understanding on the particular concerns of the 

framing era, the framing-era focus on general warrants authorizing searches of residences must be understood 

against the background of a legal regime that evinced hostility to the exercise of discretionary authority to law 

enforcement officials not armed with warrants and granted those officials only meager authority to engage in 

warrantless searches and seizures.  See Davies, supra note 229, at 573 n.56, 576-83, 619-68.  Thus, if there is 

a paucity of framing-era concern about warrantless searches and seizures outside the home, this may well be a 

function of the reality that framing-era law granted officers acting without warrants so little authority that the 

risk of abuse by officers on some form of patrol was not thought to be of concern, or that very little of this 

kind of abuse had occurred in recent memory, rather than a reflection of the framing era‘s lack of concern 

with abuse of power by government officials not armed with warrants. 

 251. U.S. CONST. amends. IV, VII. 
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In District of Columbia v. Heller,
252

 as it confronted the Second 

Amendment‘s right ―to keep and bear [a]rms,‖
253

 the Court wrote: 

In interpreting this text, we are guided by the principle that ―[t]he 

Constitution was written to be understood by the voters; its words and phrases 

were used in their normal and ordinary as distinguished from technical 

meaning.‖  Normal meaning may of course include an idiomatic meaning, but 

it excludes secret or technical meanings that would not have been known to 

ordinary citizens in the founding generation.
254

 

Thus, constitutional adjudication should be based on an ―examination of a 

variety of legal and other sources to determine the public understanding of a 

legal text . . . .‖
255

  This approach, however, produces little clarity about the 

proper interpretation of the Fourth Amendment‘s prohibition on unreasonable 

search and seizure. 

The drafting history of the Fourth Amendment sheds little light on the 

original meaning of this phrase.  The Fourth Amendment began as a single 

clause forbidding unreasonable search and seizure ―by warrants issued without 

probable cause, supported by oath or affirmation, or not particularly describing 

the places to be searched, or the persons or things to be seized.‖
256

  The text 

was changed during debate in the House to create a freestanding clause 

prohibiting unreasonable searches and seizures, but no explanation for the 

alteration can be found in the available historical materials.
257

  Moving beyond 

legislative history to other indicia of original public meaning is no more 

helpful; the phrase ―unreasonable search and seizure‖ was neither a widely used 

concept with a popular meaning nor a term of art associated with particular 

                                                                                                                 
     252. 554 U.S. 570 (2008). 

     253.  U.S. CONST. amend. II (―A well regulated Militia, being necessary to the security of a free State, the 

right of the people to keep and bear Arms, shall not be infringed.‖). 

 254. Heller, 554 U.S. at 576-77 (quoting United States v. Sprague, 282 U.S. 716, 731 (1931) (brackets  

in original)). 

 255. Id. at 605 (emphasis in original).  Justice Scalia, the author of the opinion in Heller, is an avowed 

advocate of utilizing the original public meaning of a text in constitutional adjudication.  See Antonin Scalia, 

Common-Law Courts in a Civil-Law System: The Role of United States Federal Courts in Interpreting the 

Constitution and Laws, in A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW  3, 38-41 (Amy 

Gutmann ed., 1997). 

 256. THE COMPLETE BILL OF RIGHTS: THE DRAFTS, DEBATES, SOURCES, AND ORIGINS 223 (Neil H. 

Cogan ed., 1997). 

 257. For the most complete discussion of the available evidence on this point, see Davies, supra note  

229, at 716-22.  Professor Davies concluded that the alteration was intended only to phrase the prohibition on 

general warrants in a more imperative fashion because of the paucity of evidence that anyone in the House 

intended to make a substantive change to the original proposal.  See id. at 722-24.  That view may well be 

correct as a matter of the Framers‘ intent, although given the sparse historical record, no conclusion can be 

stated with great confidence.  But under the original-public-meaning methodology that the Supreme Court has 

endorsed, the inferences that Professor Davies draws from the evidence to be found in the legislative history is 

of little significance in determining how the public would have understood the proposal—at least absent 

evidence that the public was aware of a congressional intent to preserve the substance of the original proposal 

in a two-clause format.  In fact, there is virtually no surviving evidence that sheds any light on the 

understanding of the Fourth Amendment in the ratifying states.  See CUDDIHY, supra note 212, at 712-23. 
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common-law concepts in the framing era.
258

  Professor Davies has adduced 

considerable evidence that the term ―unreasonable,‖ at least in a legal context, 

was understood in the framing era to mean illegal or unconstitutional, which 

suggests that there is at least some support in the historical record to equate 

reasonableness in the constitutional sense with practices that did not run afoul 

of the framing-era law of torts.
259

  Professor Davies goes on to argue that the 

Fourth Amendment was understood in the framing era to prohibit only general 

warrants and their like, because warrantless search and seizure was a relative 

rarity in the framing era that was heavily circumscribed by the law of torts.
260

  

Even so, Professor Davies cautions that the framing-era focus on the general 

warrant must be placed in the context of the framing-era regime that had 

sharply circumscribed the power to engage in warrantless search and seizure.
261

 

Regardless of how one might resolve the debates over the original 

meaning of the Fourth Amendment, framing-era public understanding of the 

meaning of the Fourth Amendment for policing is nearly an oxymoron.  The 

Fourth Amendment was adopted as a restriction on the power of the federal 

government.
262

  Keeping the peace, however, was a local responsibility that the 

public most likely would have understood to have been entirely unaffected by 

the Fourth Amendment.
263

  For this reason, Fourteenth Amendment framing-era 

public understanding may be more relevant since it was the Fourteenth 

Amendment that produced constitutional restraints on state and local search and 

                                                                                                                 
 258. See Sklansky, supra note 13, at 1776-1807 (expressing a more elaborate argument along these lines). 

 259. See Davies, supra note 229, at 684-93.  David Sklansky, in contrast, has argued that the term had 

less precision in the framing era, meaning ―what it means today: contrary to sound judgment, inappropriate, or 

excessive.‖  Sklansky, supra note 13, at 1777-81. 

 260. See Davies, supra note 229, at 619-724.  Beyond this, Professor Davies has also argued that in the 

framing era, warrantless arrests were governed by the Due Process Clause and not the Fourth Amendment 

because due process was understood to refer to the process of arrest, initiating, and conducting criminal 

prosecutions.  See Thomas Y. Davies, Correcting Search-and-Seizure History: Now-Forgotten Common-Law 

Warrantless Arrest Standards and the Original Understanding of “Due Process of Law”, 77 MISS. L.J. 1, 39-

87 (2007); Davies, supra note 231, at  391-418.  I have previously expressed some skepticism about this view 

as failing to explain all the pertinent evidence and treating other provisions in the Bill of Rights addressing 

criminal procedure as redundant.  See Lawrence Rosenthal, Does Due Process Have an Original Meaning? 

On Originalism, Due Process, Procedural Innovation . . . and Parking Tickets, 60 OKLA. L. REV. 1, 34 n.135 

(2007).  For present purposes, however, the resolution of this debate matters little.  If Professor Davies is 

correct, then the proper place to debate the propriety of Terry is as a matter of due process, but the question of 

Terry‘s propriety remains, given its debatable support in framing-era practice. 

 261. See Davies, supra note 229, at 573 n.56, 576-83, 740-42. 

 262. See Luther v. Borden, 48 U.S. (7 How.) 1, 66-67 (1849).  The general proposition that provisions of 

the United States Constitution are treated as limitations on only federal power unless they expressly indicate 

that they limit the power of the States was established in Barron v. Mayor of Baltimore.  See Barron v. Mayor 

of Baltimore, 32 U.S. (7 Pet.) 243, 247-50 (1833).  For helpful accounts of the concerns that produced the 

Fourth Amendment, none of which involved an effort to restrain the power of  state or local governments, see, 

for example, CUDDIHY, supra note 212, at 698-772; JACOB W. LANDYNSKI, SEARCH AND SEIZURE AND THE 

SUPREME COURT: A STUDY IN CONSTITUTIONAL INTERPRETATION 37-42 (1966); NELSON B. LASSON, THE 

HISTORY AND DEVELOPMENT OF THE FOURTH AMENDMENT TO THE UNITED STATES CONSTITUTION 83-105 

(1937); Davies, supra note 229, at 694-723. 

 263. See LASSON, supra note 262, at 90-96. 
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seizure powers.
264

  Moreover, as we have seen, by the time of the Fourteenth 

Amendment‘s ratification, there was greater concern about unconstrained 

search and seizure through vehicles such as vagrancy laws, going beyond the 

eighteenth century focus on general warrants.
265

 

But putting all this aside, even if the Fourth or Fourteenth Amendment 

framing-era understanding was that the existing regime linking search and 

seizure to the standard for arrest was ―reasonable‖ in the constitutional sense, 

nothing in the constitutional text forbids a reassessment of reasonableness in 

light of changing conditions—certainly we have encountered no historical 

evidence of such a framing-era understanding in either the eighteenth or 

nineteenth centuries.  To put it another way, even if we could survey a cross 

section of the framing-era public, or the hypothetical ―reasonable framing-era 

person,‖ it is far from clear that they would have understood the Fourth 

Amendment to forbid any reconsideration of the authority of public officials on 

patrol to take prophylactic action to keep the peace and confront impending 

crime, if the framing-era regime of law enforcement proved ineffective to meet 

the changing needs of modernizing society.  One can only speculate about how 

the original meaning of the Fourth Amendment would have accommodated 

changed circumstances; the available historical evidence permits no firm 

conclusion.  At a minimum, the framing-era precedents permitting warrantless 

—indeed even suspicionless—searches of vessels and warehouses suggest that 

the Fourth Amendment was not understood to pose an absolute bar to search 

and seizure undertaken for purely investigative purposes in the absence of a 

basis to make an arrest; the framing-era understanding seems to have been more 

pragmatic than that.
266

 

                                                                                                                 
 264. See, e.g., Mapp v. Ohio, 367 U.S. 643 (1961). 

 265. See supra notes 240-43 and accompanying text.  For a discussion of the concerns regarding 

unconstrained search and seizure in the southern states following the Civil War that animated the framing of 

the Fourteenth Amendment, see ANDREW E. TASLITZ, RECONSTRUCTING THE FOURTH AMENDMENT: A 

HISTORY OF SEARCH AND SEIZURE, 1789-1868, at 248-57 (2006). 

 266. Professor Davies has argued that the Fourth Amendment was not thought to be applicable to matters 

falling within admiralty jurisdiction, noting that the amendment did not mention vessels but instead regulated 

searches of ―houses, papers, and effects.‖  Davies, supra note 229, at 607-08.  This account suggests that the 

inapplicability of the Fourth Amendment to searches of vessels was not based on pragmatic considerations; 

although, Professor Maclin has observed that other framing-era precedents required traditional warrants for 

searches of vessels and commercial premises and that the historical record on this point is in conflict.  See 

Maclin, supra note 249, at 950-54.  In any event, Professor Davies‘s argument about the textual inapplicability 

of the Fourth Amendment to vessels does not account for the framing-era willingness to permit warrantless 

searches of warehouses containing ―effects‖ that presumably fell within the scope of Fourth Amendment 

protection.  On that point, Professor Davies writes: 

Although Americans did express anger over customs officers using general writs to search 

warehouses, the record does not indicate that those complaints ever became part of the legal 

grievance over general warrants . . . .  The most likely explanation for the repeated emphasis on 

house searches, and the virtual silence regarding searches of commercial premises, is that the 

Framers understood that legislative authority for official inspection of commercial premises did 

not violate any common-law principle comparable to the castle doctrine applicable to houses . . . 

[T]he Framers were apparently comfortable with a regime in which the colonies and then the 

states closely regulated commercial interests. 
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To be sure, it is rather a stretch to go from suspicionless searches of 

vessels and warehouses as a means of enforcing revenue laws to the far more 

general power of stop-and-frisk endorsed in Terry, but these framing-era 

precedents suggest that the framing-era understanding of reasonableness made 

some effort to accommodate the pragmatic realities of the day.  Of course, these 

precedents provide little guidance on the question of whether the conception of 

reasonableness might change along with the exigencies facing the nation, but 

they hardly foreclose the idea of an evolving law of search and seizure. 

When the Court considered the constitutionality of segregation in Brown 

v. Board of Education,
267

 it concluded that in light of greatly altered 

circumstances, the historical evidence concerning the framing-era 

understanding of the Fourteenth Amendment was ―inconclusive‖ and for that 

reason took a nonoriginalist approach to the problem of segregation.
268

  As we 

will see, when it comes to the role of the police in society, circumstances have 

also changed dramatically since the framing era, rendering originalist methods 

of interpretation equally suspect. 

C.  The Historicist Critique of Fourth Amendment Originalism 

In England, until roughly the time of the American Revolution, the only 

thing resembling a modern police officer was a constable, an official charged 

with executing warrants but who also had authority to appoint beadles 

responsible for clearing the streets of beggars and vagrants by day and keeping 

the community safe at night.
269

  This system emerged in the colonies and 

remained in place in the framing era, with the investigative process largely 

confined to the execution of warrants, and the remaining law enforcement 

duties of constables, sheriffs, and their employees consisted of responding to 

breaches of the peace.
270

  For example, in his framing-era treatise, St. George 

Tucker described the duties of constables as limited to keeping the peace, and 

the duties of sheriffs as limited to apprehending those who had breached the 

peace, hearing minor civil cases, and executing process.
271

 

                                                                                                                 
Davies, supra note 229, at 608.  Accordingly, assuming that Professor Davies is correct that the framing-era 

understanding was that vessels were excluded from the protection of the Fourth Amendment, even he seems 

to concede that more pragmatic considerations underlay the framing-era willingness to tolerate warrantless 

searches of commercial premises on less than probable cause given the reduced privacy interests and greater 

regulatory interests at stake. 

     267. 347 U.S. 483 (1954). 

 268. Id. at 489. 

 269. See ELAINE A. REYNOLDS, BEFORE THE BOBBIES: THE NIGHT WATCH AND POLICE REFORM IN 

METROPOLITAN LONDON, 1720-1830, at 7-44 (1998). 

 270. See, e.g., LAWRENCE M. FRIEDMAN, CRIME AND PUNISHMENT IN AMERICAN HISTORY 28-29, 68 

(1993); Davies, supra note 260, at 419-32. 

 271. II ST. GEORGE TUCKER, BLACKSTONE‘S COMMENTARIES: WITH NOTES OF REFERENCE TO THE 

CONSTITUTION AND LAWS OF THE FEDERAL GOVERNMENT OF THE UNITED STATES AND OF THE 

COMMONWEALTH OF VIRGINIA 343-45, 355-56 (Lawbook Exchange 1996) (1803). 
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As we have seen, framing-era law enforcement officials had to be wary of 

aggressive policing; a search or seizure that a jury might eventually conclude 

was unjustified led to personal liability in tort.
272

  Thus, the proactive and 

prophylactic approach to policing envisioned by Terry was rare, as one study of 

law enforcement in Boston explained: 

The formal agencies of control, the justices of the peace, sheriffs, constables, 

and watchmen, were all derived from the English, pre-urban past.  Their 

effectiveness in Massachusetts depended upon the same conditions, which 

made the town meeting workable.  Through the eighteenth century[,] the use 

of legal force was ordinarily a direct response to the demands of private 

citizens for help.  The victim of robbery or assault called a watchman, if 

available, and afterward applied to a justice for a warrant and a constable to 

make or aid in the arrest.  The business of detection was largely a private 

matter, with initiative encouraged through a system of rewards and fines paid 

to informers.  Neither state nor town made any provision for the identification 

or pursuit of the unknown offender, except through the coroner‘s inquest.
273

 

Unsurprisingly, this approach to law enforcement proved largely 

ineffective as the nation grew.
274

  In the mid-nineteenth century, large cities 

began establishing police forces in response to growing urban lawlessness and 

instability.
275

  The Fourteenth Amendment-era understanding of the 

constitutional limitations on policing did not halt the development of modern 

police forces or even the emergence of a regime something like Terry; as we 

have seen, nineteenth century policing permitted arrest on the basis of 

―suspicion‖—a regime even harsher than the brief detention that Terry permits. 

Thus, if Fourteenth Amendment framing-era public understanding is relevant, it 

seems that the Constitution permitted evolution of policing powers beyond the 

restrictive standards of the late eighteenth century.  Even so, by the time of the 

Fourteenth Amendment, policing in America was still in its infancy: ―If we can 

believe the census figures, there were, all told, in 1880, 1,752 officers and 

11,948 patrolmen in cities and towns with inhabitants of 5,000 or more.‖
276

  

Throughout the nineteenth century, the ratio of police to population remained 

high, and officers often discharged their duties in a perfunctory, corrupt, or 

                                                                                                                 
 272. See supra text at notes 229-32. 

 273. ROGER LANE, POLICING THE CITY: BOSTON 1822-1885, at 6-7 (1967).  For a similar description of 

framing-era policing in New York City, see JAMES F. RICHARDSON, THE NEW YORK POLICE: COLONIAL 
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 274. See, e.g., FRIEDMAN, supra note 270, at 27-28, 68; Carol S. Steiker, Second Thoughts About First 
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 275. See, e.g., FRIEDMAN, supra note 270, at 68-71; JOHNSON, supra note 238, at 12-40; THOMAS A. 
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 276. FRIEDMAN, supra note 270, at 149. 
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brutal fashion.
277

  It was not until the Progressive Era of the late nineteenth 

century that a wave of reform produced something resembling a professional 

police force.
278

 

One of the most potent charges against originalism is that it ―depends on 

using history without historicism, the use of evidence from the past without 

paying attention to historical context.‖
279

  Originalists are not unconcerned with 

this problem; even as he questioned the historical basis for Terry, Justice Scalia 

left open the possibility that since the framing era, ―concealed weapons capable 

of harming the interrogator quickly and beyond arm‘s reach have become 

common—which might alter the judgment of what is ‗reasonable‘ under the 

original standard.‖
280

 

The relevance of changed circumstances is well entrenched in Fourth 

Amendment jurisprudence.  For example, in Tennessee v. Garner,
281

 the Court 

invalidated a Tennessee statute that codified the framing-era rule that deadly 

force could be used to stop a fleeing felon on the ground that relevant 

circumstances and understandings had changed, stating that ―[b]ecause of 

sweeping change in the legal and technological context, reliance on the 

common-law rule in this case would be a mistaken literalism that ignores the 

purposes of a historical inquiry.‖
282

  The framing-era rule, the Court observed, 

was a consequence of the fact that during the framing ―virtually all felonies 

were punishable by death,‖ as well as ―the relative dangerousness of felons,‖ 

but since then, most felonies became noncapital and many nondangerous 

offenses have become classified as felonies.
283

  According to the Court: 

These changes have undermined the concept, which was questionable to 

begin with, that use of deadly force against a fleeing felon is merely a 

speedier execution of someone who has already forfeited his life.  They have 
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 278. See, e.g., FOGELSON, supra note 277, at 41-53; WALKER, supra note 277, at 56-68. 

 279. Stephen M. Griffin, Rebooting Originalism, 2008 U. ILL. L. REV. 1185, 1188 (2008). 

 280. Minnesota v. Dickerson, 508 U.S. 366, 382 (1993) (Scalia, J., concurring).  Among the current 

generation of originalists, there is near consensus that framing-era practice or intentions should not be 

regarded as interpretively binding when there is reason to believe that there have been relevant changes in 

circumstances or other understandings since the framing era.  See, e.g., Jack M. Balkin, Original Meaning 

and Constitutional Redemption, 24 CONST. COMMENT. 427, 486-99 (2007); Mark D. Greenberg & Harry 

Litman, The Meaning of Original Meaning, 86 GEO. L.J. 569, 591-617 (1998); Aileen Kavanaugh, Original 

Intention, Enacted Text, and Constitutional Interpretation, 47 AM. J. JURIS. 255, 279-83 (2002); Lawrence 

Lessig, Understanding Changed Readings: Fidelity and Theory, 47 STAN. L. REV. 395, 410-43 (1995); 

Michael W. McConnell, The Importance of Humility in Judicial Review: A Comment on Ronald Dworkin’s 

“Moral Reading” of the Constitution, 65 FORDHAM L. REV. 1269, 1284-87 (1997); Michael Stokes Paulsen, 

How to Interpret the Constitution (and How Not to), 115 YALE L.J. 2037, 2059-62 (2006); Lawrence B. 

Solum, District of Columbia v. Heller and Originalism, 103 NW. U.L. REV. 923, 934-35 (2009). 

     281. 471 U.S. 1 (1985). 
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also made the assumption that a ―felon‖ is more dangerous than a 

misdemeanant untenable.
284

 

 Moreover, arrests were inherently dangerous affairs in the framing-era 

―when weapons were rudimentary.  Deadly force could be inflicted almost 

solely in a hand-to-hand struggle during which, necessarily, the safety of the 

arresting officer was at risk.  Handguns were not carried by police officers until 

the latter half of the last century.‖
285

  Accordingly, ―though the common-law 

pedigree of Tennessee‘s rule is pure on its face, changes in the legal and 

technological context mean the rule is distorted almost beyond recognition 

when literally applied.‖
286

  Thus, the Court concluded that the framing-era 

judgment about the reasonableness of using deadly force against a fleeing felon 

was based on a framing-era context no longer relevant.
287

 

Much the same point can be made about framing-era rules about the 

authority of officers acting without warrants.  As we have seen, in the framing 

era, it was thought that acceptable levels of security could be provided without 

anything like a modern police force.
288

  That judgment, however, was rejected 

long ago.
289

  In particular, as we have seen in today‘s inner city, much more 

than the prevalence of concealable firearms has given rise to threats to urban 

stability unknown in the framing era.  The crime spike of the late 1980s and the 

early 1990s was driven by crack—the kind of victimless crime that framing-era 

reactive policing would have had no hope of combating.  The policing tactics 

that seem to hold the most promise involve proactive efforts to increase the 

risks posed by those who carry guns or drugs in public but who commit overt 

breaches of the peace only when no officer is nearby, witnessed only by a 

thoroughly intimidated citizenry that must risk life and limb to give aid to an 

investigation.  It is surely an odd understanding of a text that prohibits only 

―unreasonable search and seizure‖ to place a constitutional prohibition on the 

tactics that offer the greatest hope of stopping an epidemic of inner-city 

violence. 

In her response to Professor Amar‘s endorsement of Fourth Amendment 

originalism, Carol Steiker objected to reliance on framing-era practice as the 

measure of Fourth Amendment reasonableness on the ground that the framers 

did not foresee the emergence of large, professional police forces that posed a 

                                                                                                                 
 284. Id. at 14. 

 285. Id. at 14-15. 

 286. Id. at 15. 

 287. See id.  Even the dissenters were reluctant to embrace framing-era practice without regard to 

changed circumstances; although, they afforded it greater weight:  ―Although the Court has recognized that the 

requirements of the Fourth Amendment must respond to the reality of social and technological change, fidelity 

to the notion of constitutional-as opposed to purely judicial-limits on governmental action requires us to 

impose a heavy burden on those who claim that practices accepted when the Fourth Amendment was adopted 

are now constitutionally impermissible.‖  Id. at 26 (O‘Connor, J., dissenting). 

 288. See supra text accompanying notes 269-73. 

 289. See supra text accompanying notes 274-78. 



2010] PRAGMATISM, ORIGINALISM, RACE 345 
 

far greater threat to liberty than the framing-era constables and watchmen.
290

  

Yet, the changed circumstances that required the development of professional 

police forces could also be thought to justify a greater measure of official power 

to maintain order and security than was thought necessary in the framing era.  

After all, there was a reason that professional police forces emerged; as 

Professor Steiker acknowledges: ―[T]he colonial institutions of the constabulary 

and the watch were extremely ineffectual in combatting any serious threats to 

public security.‖
291

  If we can agree that it is constitutionally reasonable for the 

authorities to develop a professional police force to respond to a threat to public 

security unknown in the framing era, then it is surely hard to understand why it 

is any less reasonable for the police to utilize innovative tactics when traditional 

approaches fail to afford adequate security. 

Thus, even assuming that framing-era practice represented a judgment of 

what was thought to be a reasonable regime of search and seizure in the 

constitutional sense, those judgments were made in the context of an approach 

to law enforcement that would quickly become outmoded, especially in the 

central cities.  Indeed, in the mid-nineteenth century, as major cities created 

police departments, the pace of urbanization was just beginning to pick up 

steam; between 1850 and 1910, the proportion of the population residing in 

cities over 100,000 went from 6% to 41%, and the population in towns of 2,500 

or more went from 15% to 46%.
292

  Framing-era legal understandings, in short, 

developed in a largely rural setting in which a reactive approach to policing 

existed, one that largely depended on the victim‘s willingness to initiate an 

investigation of a completed crime.
293

  As we have seen, by the middle of the 

nineteenth century, it had become plain that these arrangements were ill suited 

to supplying security in an increasingly urbanized context.  And yet, even the 

Fourteenth Amendment framing era was one in which the urbanization of the 

United States had barely begun.
294

 

Whether examined from the standpoint of the Fourth or the Fourteenth 

Amendment, framing-era judgments about the scope of official authority were 

made in a context of a world that was rapidly disappearing.  As the country 

urbanized, it became increasingly apparent that the framing-era regime could 

not offer the public adequate security.  Even so, if the Fourth Amendment‘s text 

required continued use of framing-era arrangements, absent constitutional 

amendment, in a manner akin to the Seventh Amendment, then the emergence 

of changed circumstances that rendered those arrangements obsolete might 

have been of no constitutional significance; but, as we have seen, the Fourth 

Amendment‘s text does not demand such inflexibility; it requires no more than 

a ―reasonable‖ regime of search and seizure. 
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Of course, the Fourth Amendment does not permit the police to do 

anything to secure public order—it requires an effort to balance liberty and 

governmental interests and reach a reasonable accommodation.  That process of 

balancing, however, is precisely what the Court employed in Terry, as we have 

seen.
295

  If the Court struck the balance incorrectly, it is not on the basis of any 

historical evidence of framing-era practice.  Instead, the attack on Terry must be 

made on the basis of contemporary considerations.  If Terry is wrong, the case 

against it must be made on Terry‘s own terms—the Court has sacrificed too 

much liberty for the sake of security. 

III.  THE PRUDENTIAL CASE AGAINST TERRY 

It is far from obvious that Terry misapprehended the constitutional balance 

between liberty and order.  In a world where framing-era reactive policing 

cannot provide effective security, it surely seems reasonable for the police to 

undertake some form of proactive investigation on the basis of reasonable 

suspicion as long as it is sufficiently brief and non-intrusive so as not to unduly 

impair liberty interests.  It seems equally reasonable to permit police officers to 

conduct such investigations in a manner consistent with their own safety by 

permitting a frisk of suspects when there is reasonable suspicion that they may 

be armed or otherwise dangerous.  Indeed, a regime that called for police to 

protect high-crime neighborhoods while preventing them from frisking those 

that they reasonably suspect to be dangerous gang members or drug dealers 

would no doubt effectively stymie effective policing no less than the framing-

era regime of holding officers personally liable in tort whenever a jury might 

conclude after the fact that a search or seizure was unwarranted.
296

 

To be sure, Terry tolerates what one might regard as a high risk of error 

when it comes to stop-and-frisk tactics.  The Terry standard ―falls considerably 

short of satisfying a preponderance of the evidence standard.‖
297

  It also 

―accepts the risk that officers may stop innocent people.‖
298

  For example, the 

New York Attorney General‘s data established that for stops in which reports 

were mandated, only 9.6% resulted in an arrest on the suspected charge, with 

5.7% resulting in an arrest on another charge.
299

  Thus, the clearest vehicle for 

attacking Terry is the threat it poses to the liberty of the innocent by reducing 

the threshold for a search well below probable cause.  Still, a stop-and-frisk is a 

rather brief and limited intrusion on liberty, and given the virtues of permitting 

the police to investigate potential crime in the making, the error rate does not 
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seem particularly troubling.  Moreover, it is far from clear that a stop-and-frisk 

should be regarded as an ―error‖ merely because it does not produce an arrest.  

A stop-and-frisk that produces no evidence of criminality might nevertheless 

deter potential offenders from going through with a planned crime that might 

otherwise be committed as soon as uniformed officers leave the scene.  If Terry 

is central to reducing violent crime, as Part I above endeavors to suggest, then 

the case for tolerating a risk of error is even more powerful—at least as long as 

the intrusion is brief and involves a relatively noninvasive search.
300

  Consider, 

for example, Scott Sundby‘s attack on Terry; he argues that a regime that 

balances the intrusiveness of a search against the law enforcement interests that 

it serves undermines the trust between government and citizen that is central to 

republican government.
301

  Left unconsidered in this account is the effect on the 

trust between citizen and government of a regime in which the government 

proves incapable of curbing rampant urban violence.  Even Professor Sundby 

seems to acknowledge that it is difficult to oppose Terry when the debate is 

framed in these terms.
302

 

Indeed, the nonoriginalist case against Terry by and large focuses not on 

the risk of error but rather on the claim that the authority that Terry grants 

police facilitates discrimination by officers too willing to believe that persons of 

color are up to no good.
303

  This charge, for example, has been frequently 

leveled at stop-and-frisk tactics in New York.
304

 

A.  The Ambiguous Evidence of Discrimination in Stop-and-Frisk 

Even though the rate at which evidence of a crime is discovered during 

stops is generally comparable for minorities and non-minorities, abundant 

evidence shows that police stop minorities at rates much higher than non-
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minorities.
305

  In New York, for example, during the period studied by the 

attorney general, African Americans and Hispanics were stopped at 

substantially higher rates than Whites, even when compared to the arrest rates 

for these groups.
306

  Comparable ―hit‖ rates for minorities and non-minorities 

during stops suggest that there is no justification for the elevated rates at which 

minorities are stopped and searched.
307

  But many complexities underlie this 

data—if minorities offend at higher rates than non-minorities, then one might 

expect them to be subject to Terry tactics at higher rates. 

For example, if a Terry stop is properly based indicia of suspicion 

reflecting a 20% probability that a suspect is unlawfully carrying a gun or 

drugs, and the underlying offending rate is 2.5% for non-minorities and 5% for 

minorities, a nondiscriminatory regime of stop-and-frisk could nevertheless 

produce a 12.5% non-minority search rate compared to a 25% minority search 

rate.  Economists argue that elevated search rates for minorities are not 

troubling as long as minority and non-minority hit rates are comparable because 

elevated minority search rates may reflect no more than an efficient response to 

differential rates of offending—with the more heavily targeted group 

responding to elevated search rates by reducing its offending rate in response to 

police tactics, while the less targeted group increases its offending rate until 

equilibrium is reached.
308

 

On this account, differential search rates simply reflect an efficient law 

enforcement response to differential rates of offending by race.
309

  Indeed, 

reason exists to believe that minorities offend at higher rates.  For example, as 

we have seen in Part I.A. above, minorities are both the victims and 

perpetrators of homicide at vastly disproportionate rates, especially in large 

cities.
310

  There is also reason to believe that minorities are disproportionately 

represented in criminal street gangs, which, as we have seen, are responsible for 

a large share of urban violence.  The United States Department of Justice‘s 

1998 National Youth Gang Survey estimated that nationwide gang membership 

is 46% Hispanic and 34% African American.
311

  These percentages were even 
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higher in large cities.
312

  The most recent Survey indicates that the minority 

composition of gangs has remained consistently high, with the last figures 

indicating that 49% of gang members are Hispanic or Latino and 35% are 

African American.
313

  These statistics should be unsurprising in light of the 

ample sociological evidence that disadvantaged minority youth who believe that 

legitimate paths to upward mobility are unavailable to them will be more likely 

to turn to gangs as a means of enhancing their status and achieving a form of 

upward mobility.
314

  Indeed, as we have seen, inner-city minority communities 

are disproportionately likely to experience gangs and gang-related crime.
315

 

Thus, a stop-and-frisk strategy aimed at urban street gangs will result in 

higher rates of minority stops given the elevated levels of minority participation 

in urban street gangs.  Similarly, some types of crime may be more visible to 

the police and hence more likely to be the subject of stop-and-frisk tactics.  

There is evidence, for example, that the disproportionate rates at which 

minorities are incarcerated for drug offenses reflect the fact that the open-air 

drug markets most easily targeted by the police are disproportionately found in 

inner-city minority communities.
316

  Moreover, because there are no reliable 

estimates for the underlying rates of drug crime—especially trafficking offenses 

most likely to stimulate aggressive enforcement efforts—it is difficult to use 

arrest rates or other measures to determine whether minorities are being stopped 

disproportionately to their underlying rate of offending.
317

 

It follows that stop rates alone do not necessarily reflect official 

discrimination; they may reflect no more than an effort to target the kind of 

criminal activity most likely to stimulate urban violence, which is relatively 

visible on the streetscape, and—for that reason—is amenable to stop-and-frisk 

tactics.
318

  If minorities are disproportionately involved in the type of gang and 

drug distribution activities that stimulate violent crime, they would therefore be 

targeted by a stop-and-frisk strategy aimed at reducing violent crime, and 

elevated minority search rates would provide little indication of official 

discrimination.  As it happens, a RAND Corporation study of 2006 New York 
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City stop-and-frisk data concluded that, after adjusting for arrest rates during 

the preceding year and data on the race of offenders derived from suspect 

descriptions, there was no evidence of discrimination in the stop rates in New 

York.
319

  While it is possible that 2005 arrest rates were themselves tainted by 

discrimination, using witness suspect descriptions as a benchmark indicated 

that African Americans were actually under-stopped.
320

  In any event, given that 

that New York stop-and-frisk tactics are driven by statistical data identifying 

hot spots of violent crime that require focused policing and which may well 

involve unusually high levels of minority offenders, it is far from clear that the 

differential stop rates that these tactics produce reflect anything that can be 

fairly characterized as official discrimination. 

This point can be made in doctrinal terms.  Although the Supreme Court 

has held that the objective test for evaluating police conduct under the Fourth 

Amendment leaves no room for a claim that an otherwise proper search or 

seizure can be invalidated if it was a pretext for discrimination, the Court has 

added that ―the constitutional basis for objecting to intentionally discriminatory 

application of laws is the Equal Protection Clause, not the Fourth 

Amendment.‖
321

  The Equal Protection Clause, in turn, is violated when ―the 

decisionmaker . . . selected or reaffirmed a particular course of action at least in 

part ‗because of,‘ not merely ‗in spite of,‘ its adverse effects upon an 

identifiable group.‖
322

  It follows that a stop-and-frisk strategy targeting hot 

spots of gang and drug activity, selected because it offers hope of driving down 

violent crime associated with competition for control of turf, involves no legally 

cognizable discrimination even if it produces racially disparate search rates. 

To be sure, a racial skew in hit rates—the rate at which a Terry stop ripens 

into an arrest—might provide a better gauge of potential discrimination.
323

  In 

New York, the hit rate data paints an equivocal picture.
324

  During the period 

studied by the New York Attorney General, one in 7.9 Whites who were 

stopped were later arrested, compared to one in 8.8 Hispanics and one in 9.5 

African Americans, and the study also concluded that minorities were stopped 

disproportionately to the available proxies for their underlying rate of offending 

(although the authors acknowledge that underlying offending rates are difficult 

to calculate, especially for weapons and drug offenses).
325

  This data suggests a 
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modest racial skew.  The RAND study of stop-and-frisk during 2006 found a 

somewhat smaller racial skew; arrest rates arising from stops were 4.8% for 

Whites, 5.4% for African Americans, and 5.1% for Hispanics.
326

  The most 

recent data available, for 2008, produced an arrest rate of 6.07% for African 

Americans and Hispanics and 5.50% for Whites.
327

  From the standpoint of hit 

rates, the New York data offers, at best, quite modest evidence of 

discrimination.
328

 

Yet, as with stop rates, there are perils in relying on hit rates to reach 

conclusions about discrimination.  On the one hand, lower minority hit rates 

might not reflect discrimination if, as seems likely, minorities are 

disproportionately found in hot spots targeted for aggressive stop-and-frisk, and 

outside of those hot spots, police utilize less aggressive tactics that generally 

call for greater indicia of suspicion to justify a stop-and-frisk.  On the other 
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hand, equilibrium in hit rates might mask discrimination.  Professor Harcourt 

has argued that a racist officer might decide to search a large proportion of the 

African Americans he encounters, but only a much smaller proportion of 

Whites; yet, differential rates of offending might produce an equilibrium in hit 

rates that masks discrimination.
329

  Beyond that, he has argued that, even as hit 

rates remain at equilibrium, differential stop rates might create a ―ratchet effect‖ 

that produces rates of arrest and prosecution for minorities out of proportion to 

their underlying representation in the pool of offenders if minorities have 

relatively fewer legitimate opportunities, and therefore, are unlikely to reduce 

their rate of offending even as their search rate increases.
330

  Professor Harcourt 

believes this situation likely exists in current drug enforcement efforts, which, 

he believes may actually increase White offending rates if Whites perceive that 

they run insubstantial risks of search.
331

 

And, of course, disproportionate minority search rates produce other costs 

as well, including the criminogenic effects of incarceration that reduce the 

future prospects for legitimate employment of those who are convicted and their 

dependents and which disrupt the stability of the communities from which they 

are removed, stigmatizing minorities by associating them with criminality and 

creating a perception of unfairness in law enforcement that undermines its 

legitimacy, especially in the view of the minority community, in ways that 

might themselves provoke greater lawlessness.
332

  Albert Alschuler, for 

example, has argued that disproportionate minority search rates are properly 

understood as a governmentally endorsed message that race and criminality go 

together.
333

  Randall Kennedy has characterized disproportionate stops of 

minorities as a type of racial tax on minorities.
334

  Many others have expressed 

similar views.
335
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Although the New York data offers, at best, modest reason to suspect that 

a ratchet effect or any other form of official discrimination is afoot, one cannot 

deny the possibility that New York‘s tactics produce many of the costs 

identified by the critics.  It is, however, a curious account that stresses the costs 

of stop-and-frisk tactics without consideration of their benefits. 

B.  The Evidence of Discrimination in Context 

Even if New York police officers utilize racially skewed tactics for 

policing, there is another group in New York that indulges in a racial skew—

the violent criminals of New York.  As we have seen, minority violent 

victimization rates, in New York as in other big cities, are dramatically higher 

than White victimization rates.
336

  As it happens, during the period studied by 

the attorney general, while stop-and-frisk hit rates for minorities were modestly 

elevated, the racial skew for rates of firearm assault and homicide among 

African Americans in New York was far greater: ―[M]ore than twice the rate 

for Hispanics and nearly ten times the rate for Whites.‖
337

  It is anomalous at 

best to criticize on grounds of racial unfairness police tactics that have reduced 

the homicide rate by two-thirds in a city in which almost 80% of homicide 

victims were minorities.
338

 

It is surely odd that critics would have the police abandon tactics that have 

produced the best record in the nation for driving down rates of minority 

victimization—saving thousands of minority lives in the process.  In light of the 

case to be made that these tactics have helped to abate the profound threat that 

faced the minority community at the peak of the crime spike, one has to wonder 

whether the use of these tactics reflects some sort of racial tax, or instead 

simply a decision to devote disproportionate resources to policing those areas in 
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which minority lives are at greatest risk.  As we have seen, there is a strong case 

to be made that New York‘s tactics disrupted the dynamic that drove the violent 

crime spike; by making it riskier to carry guns and drugs in public, aggressive 

stop-and-frisk tactics drove gang-related drug trafficking off the streets, 

reducing the threat of violent confrontation that accompanies the inner-city drug 

business.  The benefits of aggressive stop-and-frisk tactics, in short, are not 

confined to the hit rates that it generates.
339

 

What about the criminogenic effects of police tactics that are said to erode 

minority confidence in the criminal justice system?  The data from New York 

should put these concerns to rest.  If New York‘s tactics imperiled the 

legitimacy of the criminal justice system to the point that it undermined the 

willingness of its minority residents to cooperate with the authorities or even to 

obey the law, we would expect to see some indication of that effect in crime 

rates.
340

  Yet, New York, while engaging in aggressive stop-and-frisk tactics, 

has dramatically outperformed other cities.
341

 

It is easy to understand why legal scholars are especially concerned about 

the dignitary interests of minorities who believe themselves to have been 

subjected to unfair law enforcement tactics, as well as the possibility that these 

tactics compromise the legitimacy of the criminal justice system.  Dignity and 

legitimacy are, after all, staples of scholarly contemplation.  Legal scholars, 

however, generally can afford to live in communities where they and their 

families do not experience a daily fear of violent crime.  The priorities of those 

who live in high-crime, inner-city neighborhoods may well be different.  In my 

experience, the residents of high-crime, inner-city neighborhoods are far more 

concerned with driving down rates of violent crime than with debates over 

racial profiling.  Indeed, in these communities, perceptions of legitimacy of the 

criminal justice system may be more closely tied to the ability of that system to 

keep these communities safe than any concerns about procedural justice.  After 

all, few things are more likely to undermine the perception of fairness than the 

awareness of the residents of high-crime, disproportionately minority, inner-city 

communities—while the police manage to keep wealthy White communities 
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safe, they live in the midst of pervasive threats to their own safety and that of 

their loved ones.  Available data bears this out; studies consistently find that 

once indicia of perceived crime rates and neighborhood stability are taken into 

account, the statistical relationship between race and satisfaction with the local 

police largely, if not entirely, disappears.
342

  In terms of the priorities of the 

African American community, polls show that African Americans express 

greater fear of crime and greater opposition to legalization of drugs than 

Whites.
343

  One national survey found that 80% of African Americans and 

Hispanics favored more police officers patrolling city streets in vehicles, as 

opposed to 74% of Whites; 80% of African Americans and 69% of Hispanics 

favored more officers on foot patrol, as opposed to 63% of Whites; and 88% of 

African Americans and 85% of Hispanics favored more police surveillance of 

high-crime areas, as opposed to 82% of Whites.
344

 

To be sure, there is ample evidence of improper racial profiling based on 

hit rate data elsewhere in law enforcement—highway traffic stop data provides 

particularly vivid evidence on this point.
345

  Highway traffic stops, however, are 

not likely to be responsive to crime-pattern data in discrete neighborhoods—the 

essence of the New York strategy, as previously discussed.
346

  The New York 

data suggests, as well, that discrimination is most likely to take place not at hot 

spots, but in relatively low-crime areas where minorities may be stopped merely 

because they appear to an officer to be ―out of place.‖
347

  This may explain at 

least part of the racial skew in New York‘s hit rates.  A stop-and-frisk strategy 

aimed at hot spots of gang and drug activity, in contrast, is far more likely to 
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produce a large racial skew in stop rates without reflecting racial 

discrimination. 

This final point may indeed explain much of the opposition to racial 

profiling.  As we have seen, the benefits of aggressive stop-and-frisk tactics— 

even if they involve some racial skew—are concentrated in high-crime, inner-

city communities.  The costs of racial profiling, in contrast, are often 

experienced outside those communities—especially by middle and upper class 

persons of color who are stopped because they appear ―out of place.‖
348

  Since 

the most politically and socially influential members of the minority community 

are likely to be able to afford to live in areas where the costs of aggressive 

policing likely exceed their benefits, their opposition to such tactics is natural. 

The same is likely true of most academics.  But for those who cannot afford to 

leave inner-city communities, likely the only choice they face is aggressive 

policing or the Hobbesian world of drug dealers and gangs.  In that world, 

Terry v. Ohio may not look so bad. 

IV.  CONCLUSION 

A criminal justice system that fails to keep disadvantaged persons of color 

safe, even as relatively wealthy Whites live in security, can offer neither 

fairness nor legitimacy. Terry offered the police hope of a prophylactic 

approach to policing, in which the authorities need not wait until a crime is 

committed to undertake measures to keep a community safe. 

The Fourth Amendment virtually compels the kind of balancing employed 

by Terry.  Its command, after all, is merely one of reasonableness.  The counsel 

of reason often suggests that extraordinary threats require extraordinary 

measures.  The residents of high-crime, inner-city communities face threats to 

their safety that most of us would find unimaginable.  Perhaps that is why so 

many rebel against the kind of stop-and-frisk regime undertaken in New York.  

The threat of violent crime that New York and other cities have faced, however, 

should be enough to expand one‘s imagination. 
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