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City of Dallas v. TCI West End, Inc.
No. 13-0795
Case summary written by Samantha Kelly, Articles Editor.

Per curiam.

TCI West End, Inc. demolished a building in a historic overlay
district in Dallas. A city ordinance requires building owners, before
demolition, to apply for a determination over whether buildings in a
historic overlay district are subject to strict demolition requirements.
The City of Dallas sued TCI for civil penalties for violation of this
ordinance under section 54.017 of the Local Government Code, which
authorizes civil penalties for ordinance violations, and as authorized by
§ 54.012 of the code, which lists the types of ordinances a municipality
can enforce through a civil lawsuit.

The trial court rendered a judgment awarding the city $750,000 in
civil penalties, but the court of appeals reversed. The court of appeals
held that §§ 54.012 and 54.017 only apply to health and safety
ordinances, not general zoning ordinances like the one that TCI
violated. Beyond that, the court found that even if these sections do
apply to general zoning ordinances, § 54.017 requires that the property
owner be informed of the ordinance before demolition, and the C]city
presented no evidence that TCI had proper notice.

Issues: The Court had to decide (1) whether §§ 54.012 and 54.017
of the Local Government Code apply only to the enforcement of health
and safety ordinances and not to general zoning ordinances related to
the use of the land, and (2) whether § 54.017 requires that a property
owner have actual notice of an ordinance before the owner is in
violation of that ordinance.

The Court reversed the court of appeals decision, holding that §
54.012 is not limited to health and safety ordinances because that
reading is contrary to the plain language of the statute and renders the
rest of the section meaningless. Section 54.012(3) authorizes
municipalities to enforce ordinances “for zoning that provides for the
use of land or classifies a parcel of land according to the municipality’s
district classification scheme.” TEX. Loc. Gov'T CODE § 53.012(3). The



language expressly encompasses the city’s zoning ordinance, and the
words “health” and “safety” are not included anywhere in the section.
Furthermore, three other subsections of § 54.012 limit the kinds of
ordinances that are enforceable to those involving health and safety.
For example, § 53.012(1) applies to ordinances “for the preservation of
public safety relating to [building construction].” The court of appeals’
construction undermines the carefully chosen words of the legislature.

The Court also addressed the court of appeals’ alternative holding.
Section 54.017 allows civil penalties for violations of ordinances after
the property owner received notice of the provisions or failed to take
action to comply with the ordinance after receiving the notice. TEX. LOC.
Gov'T CODE § 54.017(a). The court of appeals concluded there was no
evidence that TCI had actual notice of its violation, but it did not
consider whether TCI could have complied with the ordinance had it
received notice. Therefore, the court of appeals erred by failing to
consider whether the penalty awarded by the trial court could have
been upheld under this section of the statute.

For these reasons, the Court overturned the court of appeals and
remanded the case for findings consistent with its holding.

Abutahoun v. The Dow Chem. Co.
No. 13-0175
Case summary written by Samantha Kelly, Articles Editor.

JUSTICE GREEN delivered the unanimous opinion of the Court.

Dow Chemical Company contracted with Win-Way Industries to
install pipelines in Dow’s facility. Between 1967 and 1968, Robert
Henderson, an employee of Win-Way, helped insulate pipes with a
material containing asbestos. He was also exposed to asbestos by the
actions of Dow employees who were installing, sawing, and removing
asbestos insulation within feet of Henderson’s work area. After
Henderson was diagnosed with Mesothelioma, he sued Dow under
various negligence and product liability theories of recovery.

At trial, the jury returned a verdict finding that Dow’s negligence
was 30% responsible for Henderson’s injuries. The judgment against
Dow amounted to $2.64 million. On appeal, Dow argued that Chapter
95 of the Civil Practice and Remedies Code does not draw a distinction



between a property owner’s liability for the actions of contractors, and
the property owner’s liability for the actions of the property owner’s own
employees. The court of appeals agreed with this interpretation,
meaning that Henderson needed to establish Dow’s liability under the
requirements of § 95.003 of the statute, which they failed to do. The
court of appeals reversed the trial court, issuing a take nothing
judgment in favor of Dow.

Issue: Does Chapter 95 of the Civil Practice and Remedies Code
apply to an independent contractor’s claims against a property owner
when the claim is based on an injury stemming from the property
owner’s negligence, not the negligence of the independent contractor?

The Court affirmed the court of appeals, finding in favor of Dow.
Section 95.002 explains that Chapter 95 applies to claims against a
property owner that arise from the condition or use of an improvement
to property where the employee of a contractor modifies the
improvement. TEX. C1v. PRAC. & REM. CODE § 95.002. Section 95.003
limits the property owner’s liability to an employee of a contractor so
that the property owner is not liable for personal injury or death arising
from the failure to provide a safe workplace, unless the property owner
exercises control over the work performed and the property owner had
actual knowledge of the dangerous work conditions. Id. § 95.003.

The Court noted that Chapter 95 is unambiguous. As a result, it
looked to the plain meaning of the statute, setting aside statutory
construction techniques specific to ambiguous statutes. That statute
lists who a claim may be asserted against, but it says nothing about the
actor who is responsible for the existence of the negligence claim and it
makes no distinction between injuries caused by the contractor’s actions
and injuries caused by someone else’s actions. The Court also looked to
its jurisprudence under the Texas Tort Claims Act for guidance in
defining the other terms in the statute. Given this body of case law, the
Court found that the Legislature intended for Chapter 95 to apply to all
negligence claims arising from the negligence of a property owner.

Accordingly, the Court held that Chapter 95 applies to a claim
against a property owner for a contractor’s death caused by the property
owner’s negligence. This being the proper interpretation of § 95.002,
Henderson had to prove the evidentiary burdens set out in § 95.003 in
order to show the causal link between Dow’s negligence and




Henderson’s injuries. He did not do so at trial, and therefore Dow could
not be subject to liability under Chapter 95.

Gene E. Phillips v. Carlton Energy Group, LLC
No. 12-0255
Case summary written by Nirav Patel, Executive Managing Editor.

CHIEF JUSTICE HECHT delivered the unanimous opinion of the
Court.

CBM Energy Limited (CBM) obtained the right to explore and
develop a coalbed methane field in Bulgaria. CBM made an
arrangement with Carlton Energy Group, LLC (Carlton) to provide
financial backing for the venture. Carlton’s contract with CBM entitled
Carlton to obtain an interest—up to 48% total—in the project based on
how much it invested. Carlton needed help in providing the investment
backing for CBM. Carlton offered Gene Phillips (Phillips) 10% of its
interest in exchange for an $8.5 million investment. Phillips and
Carlton, however, failed to execute a final contract and Phillips became
more interested in replacing Carlton rather than helping Carlton fulfill
its contract with CBM. CBM declared Carlton in default and moved
quickly to enter into a new investment agreement with EurEnergy
Resources Corp. (EurEnergy), a company controlled and partly owned
by Phillips.

Carlton sued Phillips and EurEnergy, alleging breach of contract
and tortious interference with the Carlton—CBM contract. Carlton
argued it was entitled to recover the market value of the interest it
would have obtained in the Bulgarian project. Its measure for market
value was the profits it lost from the project. The jury awarded Carlton
$66.5 million in actual damages, but the trial court refused to render
judgment for that amount. Carlton accepted a remittitur to $31.16,
reserving its right to argue a higher amount on appeal. The court of
appeals awarded the full $66.5 to Carlton and Phillips, which
EurEnergy appealed to the Supreme Court of Texas.

After determining there was enough evidence to support the jury’s
guilty verdict for tortious interference, the Court addressed Phillips’
and EurEnergy’s main argument regarding calculation of damages. The
appellants argued that the fair market value of the project was too
speculative to support an award of damages. The Court first noted that



fair market value is what a willing buyer pays a willing seller, neither
of whom are under any compulsion to act. Next, the Court recognized
that in normal lost profits cases—where lost profits are sought to be
recovered as consequential damages—the damages must be proven with
reasonable certainty.

The question in this case, however, was whether the reasonable
certainty requirement should be extended to cases where “lost profits
are not sought as damages themselves but are used to determine the
market value of property for which recovery is sought.” The Court held
that the reasonable certainty requirement should be extended to such
cases, because the purpose of the requirement is to prevent recovery
based on speculation and there was no reason why the requirement
should not apply equally to lost profits and lost market value. Applying
this rule to the case, the Court determined that two of Carlton’s damage
models were merely conjectural and based on “sweeping assumptions.”
Specifically, Carlton’s experts made unsupported projections about the
value of gas in the ground and the amount of gas actually recoverable.
One damage model the Court found favorable was based on market
indicators, such as offers made during negotiations between willing
buyers and willing sellers. Specifically, the Court looked to Phillips’
agreement to pay Carlton $8.5 million in exchange for a 10% in the
project. The issue was ultimately remanded to the court of appeals to
apply the appropriate damage model.

Finally, the Supreme Court of Texas addressed whether two
Phillips-controlled entities were liable as alter egos of Phillips and
EurEnergy. Applying Nevada law, where the two affiliated entities
were incorporated, the Court held that Nevada’s alter ego statute did
not replace common law alter ego liability. The Court also held that the
affiliated entities were alter egos, as a matter of law, because there
were overlapping corporate directors and because the companies shared
office spaces, letterheads, and email addresses. The evidence also
showed that EurEnergy’s pursuit of the Bulgarian project was directed
by Phillips and that the affiliated companies were used to pursue the
project.



Life Partners, Inc. v. Arnold
No. 14-0122
Case Summary written by Ross Smith, Articles Editor.

JUSTICE BOYD delivered the opinion of the Court

This case was two consolidated cases, one class action lawsuit
wherein Michael and Janet Arnold along with others brought claims
against Life Partners, Inc. for violating the Texas Securities Act “by
selling unregistered securities and materially misrepresenting to
purchasers that they were not, in fact securities” and one from the State
of Texas claiming that Life Partners, Inc., with other defendants, had
committed fraud through the sale of the securities. Both cases required
the courts to determine if the interests in “life settlement agreements”
sold by Life Partners, Inc. were in fact securities under the Texas
Securities Act.

The trial courts held that Life Partner’s had not sold any type of
security, and therefore was not liable under the Texas Securities Act.
The cases were reversed in part, and affirmed in part, by the Dallas
Court of Appeals, which held that life settlement agreements were
securities under the Texas Securities Act.

Life Partners, Inc. operates by purchasing life insurance policies
from those willing to sell them, and then offering its own investors a
chance to purchase an interest in the specific person’s life insurance.
Life Partners offers a person a cash amount that is less than the policy
pays out, but that the person can then use immediately, and Life
Partners assumes the monthly payments of the life insurance policy. In
return, the person will appoint Life Partners as the beneficiary under
the policy. Life Partners calculates how much the cash payment will be
based on when Life Partners believes the person will die. If Life
Partners accurately guess’s that the person will die before the
calculated date, then Life Partners and in turn its investors will make a
profit on the deal. If the person lives longer than Life Partners has
calculated for the cash payment, then Life Partners and its investors
will lose money.

Issue (1): Are the life settlement agreements offered by Life
Partners investment contracts under the Texas Security Act?

Under the Texas Security Act, “securities” are broadly defined “to
include such things as ‘any limited partner interest in a limited



partnership, share stock, treasury stock, . . . investment contract, or any
other instrument commonly known as a security, whether similar to
those herein referred to or not.”” The Texas Supreme Court only
considered whether the life settlement agreements would be considered
investment contracts under the statute. The court had noted in a
previous case that the Texas Security Act was almost an exact copy of
the definition from the Federal Securities Act of 1933. The court stated
its intention to look to other state courts and federal courts which had
sought to determine the meaning of investment contracts, along with its
own precedent. In doing so, the Texas Supreme Court defined an
investment contract as “(1) a contract, transaction, or scheme through
which a person pays money (2) to participate in a common venture or
enterprise (3) with the expectation of receiving profits (4) under
circumstances in which the failure or success of the enterprise, and thus
the person’s realization of the expected profits, is at least predominately
due to the entrepreneurial or managerial, rather than merely
ministerial or clerical, efforts of others, regardless of whether those
efforts are made before or after the transaction.”

After defining an investment contract, the Texas Supreme Court
analyzed the Supreme Court’s test, also known as the Howey/Forman
test, to determine if an item claimed to be a security would fit the
definition of an investment contract. From analyzing the relevant
Supreme Court case law, the Texas Supreme Court found three
important factors for applying the test: (1) a court should protect the
public as the securities acts intended by broadly construing the
definition of investment contract; (2) a court should “focus on the
‘economic realities’ of the transaction”; and (3) if the economic realities
meet the requirements of the test, a court should find the transaction to
be an investment contract, “regardless of the labels or terminology the
parties used to describe it.”

After giving investment contracts a definition and determining the
factors behind the Howey/Forman test, the Texas Supreme Court
expanded on its reasons for using the definition and the factors,
providing a very thorough review of relevant federal jurisprudence
regarding what constitutes an investment contract. Following the
review of authority, the court began to determine if the life settlement
agreements offered by Life Partners, Inc. were investment contracts.



The court found that Life Partner’s, Inc. retains at least
entrepreneurial or managerial efforts throughout the transaction. Life
Partner’s is the sole party to determine the value of potential persons
life insurance policies, and how large a cash payment should be made to
them. After the purchase of the life insurance policy, Life Partners
must make payments on the policy, or it will lapse, and Life Partners is
the only party that can continue to tract the insured so as to know when
they die and the life insurance policy becomes payable. Since investors
enter into the contracts with Life Partners to purchase interests in the
life insurance policies with the expectation of making a profit, during
which time Life Partners retains the required degree of control over the
venture, the transaction i1s an investment contract and therefore a
security under the Texas Securities Act. Finally, the Texas Supreme
Court had to determine if its holding would only apply prospectively, or
retroactively to Life Partners activities.

Issue (2): Will this holding apply retroactively or only
prospectively?

The Texas Supreme Court had previously adopted the Chevron
standard issued by the Supreme Court for determining if a case would
have only prospective relief. The Chevron standard has three factors
that a court must analyze: (1) does the decision address a question of
first impression or overrule precedent; (2) after looking to the merits of
the specific situation, will retroactive application further or limit the
operation of the rule; (3) how 1inequitable would a retroactive
application be? In this case, the court decided that because it had
previously broadly construed investment contract under the Texas
Securities Act and the decision only interpreted an old law instead of
creating a new one, the decision should be applied retroactively. That
decision would not work inequity upon Life Partners, Inc.

In re Longview Energy Company
No. 14-0175
Case Summary written by Ross Smith, Articles Editor.

CHIEF JUSTICE HECHT delivered the opinion of the Court.

Longview Energy Company is an exploration and production
company that was pursuing prospects in the Texas Eagle Ford Shale.
Huff Energy Fund owned 39% of Longview’s stock in 2009. Huff Energy



also controlled two seats on Longview’s board of directors, which were
occupied by Willam R Huff and Rick D’Angelo. Despite their
relationship, Huff Energy created Riley-Huff Energy Group LLC to
compete with Longview in the Eagle Ford. After discovering that Riley-
Huff was acquiring some of Longview’s prospects in the Eagle Ford,
Longview sued Riley-Huff along with four other defendants for breach
of fiduciary duty.

A jury found that Riley-Huff breached its fiduciary duty by
“wrongfully obtain[ing] assets in the Eagle Ford shale.” The defendants
were ordered, along with other damages, to pay $95.5 million to
Longview. The defendants posted a $25 million bond to prevent the
enforcement of the judgment while an appeal was pending per TEX. CIV.
PRrRAC. & REM. CODE § 52.006. After Longview moved, the court required
each of the five defendants, except for Riley-Huff, to post “the lesser of
$25 million or 50% of [their] net worth.” Additionally, Huff was
required to produce documents it created on a monthly basis that
related to the Eagle Ford shale operations. Huff appealed both rulings.

The court of appeals reversed the trial court and only required the
defendants to post a total of $25 million in bonds, but affirmed the post-
judgment discovery order.

Issue: (1) Was the trial court’s award of damages punitive, so as
not to require the defendants to post a security bond, or were the
damages compensatory?

TEX. C1v. PRAC. & REM. CODE § 52.006 requires a debtor to post
security only for a trial court’s award of compensatory damages,
interest, and costs, but limited to 50% of the judgment debtor’s net
worth or $25 million, whichever is lesser. In this case, Longview was to
receive all of Huff’s future production revenues in production from the
Eagle Ford shale in addition to the $95.5 million. The Texas Supreme
Court was uncertain of how the jury arrived at the additional $95.5
million, but it appeared to be revenues from production prior to the suit
minus the acquisition costs of those assets. Because the damages were
based on gross production, not net, they exceeded compensatory, which
can only be limited to net gains.

However, Longview argued that the money judgement was
awarded based on disgorgement, which is “an equitable forfeiture of
benefits wrongfully obtained[.]” Because disgorgement is an equitable
forfeiture it cannot be measured as damages. Therefore, the Texas



Supreme Court held that disgorgement is compensatory in some sense,
but the money awarded through it is not damages. As a result Huff was
not required to post bond under TEX. Civ. PRAC. & REM. CODE §52.006.
However, Longview was also awarded costs of $66,645, which the
defendants are required to post security for.

Issue: (2) Did the trial court abuse its discretion in requiring Huff
to submit to post-judgment discovery of its documents relating to Eagle
Ford shale operations?

Huff argued that Tex. R. App. P 24.1(e), which allows a court to
1ssue “any order necessary to adequately protect the judgement creditor
against loss or damage that the appeal might cause[,]” must be read in
light of Texas Rule of Civil Procedure 621a that allows discovery only
“for the purpose of obtaining information to aid in the enforcement” of a
judgment. The Supreme Court of Texas held that 621a does not limit
24.1(e), but “to the contrary, Rule 621a permits discovery relevant to
Rule 24 motions.” Therefore, the Texas Supreme Court held that
because the trial court determined the discovery order was reasonable,
they did not abuse their discretion.

Gonzalez v. Ramirez
No. 14-0107
Case Summary written by Ross Smith, Articles Editor.

Per Curiam.

Cuahutemoc Gonzalez owned Gonzalez Farms. He contracted
multiple companies, including 3R/Garcia Trucking, which was owned by
Robert Garcia, to transport silage from Chester Farms to the Littlefield
Feed Yard. Garcia hired Raymond Ramirez to drive a tandem truck,
and on his first trip to the feed yard one of his tires blew out. Ramirez
lost control of the truck and it traveled into oncoming traffic, killing
Ramirez and the two occupants of the truck he hit, Tammy Jackson and
Rexee Jo. Samuel Lee Jackson, Rexee Jo’s father, claimed Gonzalez was
vicariously liable for Garcia and Ramirez’s actions based on federal and
state motor carrier regulations. Ramirez’s family also filed claims
against Gonzalez based on “common-law theories of retained control
over an independent contractor and joint enterprise.”  Jackson
subsequently obtained a judgment against Garcia, but that is not at
issue.



Gonzalez filed motions for summary judgment as to both Ramirez
and Jackson’s claims, which were granted. Ramirez and Jackson both
appealed. The court of appeals reversed “Jackson’s claim under the
Texas Regulations and on the Ramirez’s’ negligence claims based on
retained control.”

Issue: (1) Can Gonzalez “be held liable as a motor carrier under
either the Federal Motor Carrier Safety Regulations (Federal
Regulations) or their Texas counterparts (Texas Regulations)[?]”

The Motor Carrier Safety Regulations impose duties on motor
carriers that classify their drivers as independent contracts to avoid
liability. However, the federal regulations did not apply here because
Gonzalez did not hire Garcia to move property between states. Under
Texas regulations, Gonzalez could only be a motor carrier if he
“control[led], operate[d], or direct[ed]” the truck operation. TEX. TRANSP.
CODE § 643.001(6). The court analyzed the contract between Gonzalez
and Ramirez to determine how much control Gonzalez had over the
transportation. The court held that Gonzalez only directed the drivers
where to load and where to unload. Gonzalez did not verify the driver’s
license or insurance of the drivers and had no control over the route
they took. Therefore, the court found that Gonzalez was only a shipper
and was not a motor carrier under the statute.

Issue: (2) Was there sufficient evidence to show that Gonzalez had
sufficient control over the truck driving to owe the truck driver a
common-law duty?

Generally, “a contractor can be held vicariously liable for its
independent contractor’s actions if the owner retains some control over
the manner in which the contractor performs the work that causes the
damage.” The court found that in this case, Gonzalez did not require
Garcia to bring a tandem truck, he only suggested it. Also, Gonzalez
could refuse a load, but he did not know of the condition of the tandem
truck prior to the accident. That evidence showed that Gonzalez did not
prevent Garcia from exercising his own judgment in how to perform the
work, he only had a “general right to refuse to load an unsafe truck.”
That situation did not create a common-law duty between Gonzalez and
Ramirez. The court reversed the court of appeals on the Motor Carrier
Regulation and breach of common-law duty claims, but remanded the
case on an additional claim Jackson brought for negligent hiring.



Andrews Cnty. v. Sierra Club
No. 14-0214
Case Summary written by Allison Grayson, Online Edition Editor.

PER CURIUM.

In this case, the court of appeals concluded that the Texas
Citizens Participation Act’s “clear and specific evidence” requirement
“Indicated an elevated evidentiary standard that did not permit the use
of circumstantial evidence or reasonable inferences to support the
plaintiff’s prima facie case.” Further, the court of appeals concluded
that Andrews County failed to meet its burden under the Act and that
the trial court erred by not granting Sierra Club’s motion to dismiss.

In response, the Supreme Court of Texas determined that the
court of appeals’ decision contradicted the decision made in In re Lipsky.
The Court explained that “the phrase ‘clear and specific evidence’
neither imposes a heightened evidentiary burden nor categorically
rejects the use of circumstantial evidence when determining the
plaintiff’s prima-facie-case burden under the Act.” Based on the Court’s
decision in Lipsky, the Court remanded the case back to the court of
appeals for further consideration.

Molina v. Alvarado
No. 14-0536
Case Summary written by Allison Grayson, Online Edition Editor.

PER CURIUM.

Elias Alvarado filed a lawsuit against the City of McCamey for
negligence and negligence per se after an accident with Jesus Molina.
Alvarado claimed that Molina “was driving a city vehicle under the
influence of alcohol when he struck Alvarado’s vehicle.” In suing the
City, Alvarado argued that Molina was working within the scope of his
employment with the City when the accident occurred. Furthermore,
Alvarado argued that the city operated the vehicle in a negligent
manner through its employee.

Alvarado’s petition did not describe how Molina’s actions
connected with his employment duties. Moreover, the City argued that
1t was immune from suit because the Texas Tort Claims Act (TTCA) did
not waive the City’s immunity. When the trial court denied “Alvarado’s



special exceptions requesting that the City state the factual and legal
basis of its immunity defense, Alvarado filed a first amended petition
naming Molina as an additional defendant.” After including Molina,
Alvarado argued that Molina should be liable in his individual capacity,
should the court not find that Molina was furthering the affairs of the
City.

In response, “Molina filed a general denial and requested
summary judgment, seeking dismissal under subsection (a) of the
TTCA’s election-of-remedies provision.” Molina argued that Alvarado
was barred from suing him after making an irrevocable election to sue
the City. The trial court denied the motion, which the court of appeals
affirmed. The court of appeals explained “that subsection (a) ‘is correctly
read as barring suit against an employee only where that employee is
being sued in his official capacity[.]” Further, the “court of appeals
concluded that the existence of material fact questions regarding
whether Molina was ‘actually driving the City of McCamey vehicle
within the scope of his employment or under the influence of alcohol . . .
prevent[ed] a grant of summary judgment.”

The Court explained that the TTCA’s election-of-remedies
provision “conditions the immunity waiver on the plaintiff’s forfeiture of
any negligence claims against the employee in his individual capacity.”
Additionally, when the plaintiff decides between suing the employee in
his individual capacity or the City, “subsection (a) or (b) will
‘‘immediately and forever’ bar him from subsequently electing to sue the
other regarding the same subject matter.”

Discussing subsection (f), the Court stated that the suit is
considered to be against the employee in his official capacity if the
plaintiff files a suit against an employee working within the scope of his
employment, when the plaintiff could have brought the suit against the
governmental unit. A suit based on conduct falling within the scope of
employment 1is virtually a suit against the governmental unit in
question. Contrastingly, a suit against an employee working outside the
scope of his employment constitutes a suit against the employee in his
individual capacity.

In this instance, the Court determined that Alvarado made an
irrevocable election to sue the City and “the TTCA [barred] him from
later filing suit against Molina.” The Court explained that if Alvarado
required more information in deciding whether Molina’s actions were



within the scope of his employment, “the prudent choice would have
been to sue Molina, and await a factual resolution on that question.”
Therefore, the Court reversed the court of appeals’ decision and
rendered judgment for Molina.



