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I.  AN INTRODUCTION TO THE CLEAN POWER PLAN DISCUSSION: LEAVING 

COAL OUT IN THE COLD 

The opening of Thomas Edison’s coal-powered Pearl Street Station on 

September 4, 1882, revolutionized the power generation industry.1  Edison’s 

“central power plant” design was the first of its kind, separating the energy 

user from the energy source.2  Electricity from power plants allowed people 

to light their homes and businesses without directly burning fuels.3  Coal 

played a major role in powering the industrial revolution and, by 1961, 

                                                                                                                 
 1. See Electricity Generation, INST. FOR ENERGY RES. (Sept. 2, 2014), http://instituteforenergy 

research.org/electricity-generation. 

 2. Id. 

 3. Id. (“Before electricity, people burned vegetable oil, wax, tallow, whale oil, kerosene, and 

gasified coal to light their homes and businesses.”). 
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became the major fuel used to generate electricity—a cornerstone of the 

nation’s energy mix.4 

Coal became an even more valuable source of fuel during the perceived 

oil and natural gas crisis of the late 1970s.5  Shortages of natural gas were a 

common occurrence in the mid and late 1970s, prompting the United States 

Congress to pass the Powerplant and Industrial Fuel Use Act of 1978 (FUA).6  

The FUA placed restrictions on using natural gas for electricity generation, 

leading to the construction of more coal-fired power plants.7  Ironically, as 

part of the war on coal and fight against climate change, the Obama 

Administration and the Environmental Protection Agency (EPA) are now 

attempting to shut down some of the same power plants built as a result of 

the congressional limitations on natural-gas-fired electricity production.8 

In a move designed to cement the President’s environmental legacy, the 

Obama Administration issued “rules to cut carbon emissions from U.S. 

power plants.”9  The highly controversial rules, referred to as the Clean 

Power Plan (the Plan or CPP), aim to reduce carbon emissions from power 

plants by 32% (as compared to 2005 levels) by 2030.10  The rules shine a 

spotlight on the debate between the need to address climate change at the 

national and global level versus the preservation of state sovereignty as well 

as the desire to maintain affordable and reliable energy.11 

The Plan upends a century’s worth of electrical power generation as it 

encourages states and utilities to use wind, solar, and natural gas instead of 

coal.12  Notwithstanding the economic and practical implications, the Plan 

presents a host of legal issues concerning whether the EPA is “acting as 

though it has the legislative authority to re-engineer the nation’s electric 

generating system and power grid.”13 

                                                                                                                 
 4. See Source & Reliable Energy Supplies - History of U.S. Coal Use, NAT’L ENERGY TECH. 

LABORATORY, http://energybc.ca/cache/historyofenergyuse/www.netl.doe.gov/KeyIssues/historyofcoal 

use.html (last visited Nov. 15, 2016). 

 5. See Nat’l Review Online, The Ongoing War on Coal, ROBERT BRYCE (June 3, 2014), 

http://www.robertbryce.com/articles/560-the-ongoing-war-on-coal-remains. 

 6. Id.  It is difficult to imagine a time when shortages of natural gas were frequent, given the record 

quantities of natural gas that are now being produced in the United States. Id. 

 7. Id. (“In April 1977, President Jimmy Carter declared that an ‘energy crisis’ was at hand, that we 

were running out of oil and gas, and that  ‘too few’ domestic electric utilities ‘have switched to coal, our 

most abundant energy source.’”). 

 8. Id.  On page nineteen of his Climate Action Plan, President Obama stated, “Going forward, we 

will promote fuel-switching from coal to gas for electricity production . . . .” EXEC. OFFICE OF THE 

PRESIDENT, THE PRESIDENT’S CLIMATE ACTION PLAN 19 (2013), http://www.theguardian.com/ 

environment/interactive/2013/jun/25/barack-obama-climate-action-plan. 

 9. See Mark Drajem, Obama’s Climate Legacy Takes Shape with Move on Power Plants, 

BLOOMBERG (Aug. 2, 2015, 7:05 AM), http://www.bloomberg.com/news/articles/2015-08-02/obama-to-

boost-goal-in-climate-rule-with-new-solar-wind-push. 

 10. Id. 

 11. Id.; see also infra Parts III–IV. 

 12. Drajem, supra note 9. 

 13. Kathryn Alfisi, EPA’s Clean Power Plan: Executive Overreach or Environmental Necessity?, 

29 WASH. LAW., June 2015, at 21, 22 (quoting Laurence H. Tribe, The Clean Power Plan Is 
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The purpose of this Comment is to provide an overview of the major 

issues surrounding the CPP, including a look into both practical and legal 

concerns associated with the Plan.14  Laying the foundation for the EPA’s 

new carbon dioxide emission guidelines, Part II discusses a brief history of 

the Clean Air Act (the Act or CAA) and recent events leading to regulation 

of greenhouse gases, such as carbon dioxide.  Additionally, Part II outlines 

and explains the CPP in terms of its goals and how states are expected to meet 

those goals.  Part III then details the disparate impacts of the Plan on Texas 

and provides a holistic overview of the negative impacts of the Plan on all 

states.  Part IV introduces the legal issues associated with the Plan and 

presents a comparison to significant and applicable litigation.  Finally, Part 

V concludes the discussion, examines the current legislative responses to the 

Plan, and considers alternative approaches. 

II.  COME RAIN OR SHINE: THE REGULATION OF GREENHOUSE GASES 

A.  The Importance and Structure of the Clean Air Act 

Terror struck the small town of Donora, Pennsylvania, in late October 

1948.15  A deadly smog covered the area, killing twenty citizens and leaving 

a third of the town’s population—about 6,000 people—sick.16  The cause of 

this deadly smog was later attributed to the combination of emissions from 

the city’s two factories and a temperature inversion that lasted five days.17  A 

similarly strange fog fell over the city of London, England, four years later 

in December 1952.18  London’s week-long “Killer Smog”—caused by coal 

ovens—left 4,000 people dead.19  “The smog was so thick that buses could 

not run without guides walking ahead of them carrying lanterns.”20 

The United States’ air pollution policy changed dramatically as a result 

of those two events, beginning with the Air Pollution Control Act of 1955, 

which was the first federal legislation recognizing air pollution as a 

problem.21  Then, President Lyndon B. Johnson signed the CAA of 1963, 

creating the first federal law addressing standards for air quality and 

                                                                                                                 
Unconstitutional, WALL STREET J. (Dec. 22, 2014, 7:06 PM), http://www.wsj.com/articles/laurence-tribe-

the-epas-clean-power-plan-is-unconstitutional-1419293203). 

 14. See infra Parts III–IV. 

 15. See Erin Peterman, A Cloud with a Silver Lining: The Killer Smog in Donora, 1948, PA. CTR. 

FOR BOOK (2009), http://pabook.libraries.psu.edu/palitmap/DonoraSmog.html. 

 16. Id. 

 17. Id. 

 18. Id. 

 19. Id. 

 20. U.S. ENVTL. PROT. AGENCY, THE PLAIN ENGLISH GUIDE TO THE CLEAN AIR ACT 2 (2007), 

https://www.epa.gov/sites/production/files/2015-08/documents/peg.pdf. 

 21. Peterman, supra note 15. 
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emissions control.22  Finally, President Richard Nixon signed a stricter 

version of the Act in December 1970, which required rigid air quality 

standards.23  Congress created the EPA that same year to enforce the 

standards and implement programs to reduce air pollution nationwide.24  The 

Act “authorizes EPA to establish National Ambient Air Quality Standards 

(NAAQS) to protect public health and public welfare and to regulate 

emissions of hazardous air pollutants.”25  Subsequently, the Act was amended 

in 1977 and 1990, largely as a result of many parts of the country failing to 

achieve compliance with NAAQS by the deadlines.26  These amendments 

primarily set new goals and dates for achieving NAAQS attainment.27 

While arguably one of the most successful pieces of environmental 

legislation drafted, the CAA is also one of the longest and most complex 

federal environmental statutes.28  The Act employs a variety of regulatory 

techniques to address air quality concerns.29  Harm-based ambient standards 

are the foundation for the NAAQS program, which addresses the most 

harmful and pervasive pollutants, officially designated as “criteria 

pollutants.”30  Once the EPA establishes NAAQS, states must develop 

enforceable plans, called State Implementation Plans (SIPs), to achieve and 

maintain the air quality standards.31  States must allow for public and industry 

involvement in the development of a state plan through hearings and 

opportunities to comment.32  Additionally, SIPs must address drifting 

emissions that harm air quality in downwind states.33 

The CAA also contains provisions targeting pollution from motor 

vehicles as well as from new or expanded industrial plants.34  The Act 

requires new stationary sources, such as power plants and factories, to 

                                                                                                                 
 22. Id.; Evolution of the Clean Air Act, U.S. ENVTL. PROTECTION AGENCY, https://www.epa.gov/ 

clean-air-act-overview/evolution-clean-air-act (last updated Aug. 8, 2016). 

 23. Peterman, supra note 15. 

 24. See U.S. ENVTL. PROT. AGENCY, supra note 20, at 11. 

 25. See Summary of the Clean Air Act, U.S. ENVTL. PROTECTION AGENCY, http://www2.epa.gov/ 

laws-regulations/summary-clean-air-act (last updated Oct. 17, 2016). 

 26. Id. 

 27. Id. 

 28. Michael B. Gerrard, Legal Challenges to Obama Administration’s Clean Power Plan, 252 N.Y. 

L.J., Sept. 11, 2014. 

 29. Id. 

 30. ZYGMUNT J.B. PLATER ET AL., ENVIRONMENTAL LAW AND POLICY: NATURE, LAW, AND 

SOCIETY 470–71 (4th ed. 2010).  Criteria pollutants—carbon monoxide, lead, nitrogen dioxide, particulate 

matter, ozone, and sulfur dioxide—have been heavily studied and determined to pose great risks to human 

health, welfare, and the ecosystem. Id.  The health-based indications of these pollutants include increased 

respiratory illness, increased susceptibility to infection, mortality increase, and adverse health effects on 

the central nervous system, blood cells, and kidneys. Id. 

 31.  Clean Air Act Requirements and History, U.S. ENVTL. PROTECTION AGENCY, http://www2.epa. 

gov/clean-air-act-overview/clean-air-act-requirements-and-history (last updated July 12, 2016). 

 32. U.S. ENVTL. PROT. AGENCY, supra note 20, at 1, 3.  

 33. See Clean Air Act Requirements and History, supra note 31. 

 34. Id. 
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employ the best available technology to minimize pollution.35  Existing 

sources, however, require less stringent standards.36  Additionally, the Act 

includes specific provisions to address other air pollution concerns, such as 

hazardous or toxic air pollutants, ozone-depleting chemical emissions, acid 

rain, and regional haze.37  These additional air pollution problems pose great 

health and environmental threats.38 

Lastly and perhaps most relevant to this discussion, Congress drafted 

the CAA not only with the intention of solving identified pollution problems 

but also with the general authority to address pollution problems that 

emerged after the Act’s enactment.39  More specifically, the EPA has the 

authority to regulate greenhouse gases (GHGs), which contribute to climate 

change.40 

B.  Massachusetts v. Environmental Protection Agency and the 

Endangerment Findings 

GHGs pose a different kind of threat than the current criteria 

pollutants.41  While criteria pollutants can cause explicit physiological harm 

to the human body, GHGs can potentially alter Earth’s climate in disastrous 

ways.42  GHGs, such as methane, nitrous oxide, carbon dioxide, and 

fluorinated gases, trap heat in the atmosphere like the ceiling of a 

greenhouse.43 

The regulation of GHGs has faced an extensive legal history, resulting 

in the 2007 United States Supreme Court decision of Massachusetts v. 

Environmental Protection Agency, which ruled that the EPA must regulate 

GHGs if it determines they endanger public health and welfare.44  In 1999, a 

group of nineteen private organizations subjected the EPA to a rulemaking 

petition requesting the regulation of “greenhouse gas emissions from new 

motor vehicles under § 202 of the Clean Air Act.”45  The EPA denied the 

petition in 2003, providing two reasons: (1) the CAA does not authorize the 

EPA to regulate GHGs, and (2) even if the EPA had the authority to do so, 

the regulation of GHGs would be unwise.46  Enter Massachusetts: “[A] group 

                                                                                                                 
 35. Id. 

 36. Id. 

 37. Id. 

 38. Id. 

 39. Id. 

 40. Id. 

 41. PLATER ET AL., supra note 30, at 470–71, 481. 

 42. Id. at 481. 

 43. Massachusetts v. Envtl. Prot. Agency, 549 U.S. 497, 505 (2007); Air Pollution: Current and 

Future Challenges, U.S. ENVTL. PROTECTION AGENCY, http://www2.epa.gov/clean-air-act-overview/ 

air-pollution-current-and-future-challenges (last updated July 12, 2016). 

 44. Massachusetts, 549 U.S. at 532–35. 

 45. Id. at 510. 

 46. Id. at 511. 
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of States [including Massachusetts], local governments, and private 

organizations alleged in a petition for certiorari that the Environmental 

Protection Agency (EPA) has abdicated its responsibility under the Clean Air 

Act to regulate the emissions of four greenhouse gases, including carbon 

dioxide.”47 

After concluding that Massachusetts had standing to bring the action, 

the Court addressed the substantive issue: whether the EPA abused its agency 

discretion in its denial of the rulemaking petition.48  The Court concluded that 

the EPA’s two arguments were unpersuasive.49  First, the Court held that the 

broad language within the CAA reflects a congressional intent for the Act to 

be flexible enough to address unforeseen possibilities, such as climate change 

concerns.50  The Court also described the CAA’s definition of “air pollutant” 

as “capacious” and said that “greenhouse gases fit well within . . . [that] 

definition.”51  The Court then rejected the EPA’s second argument that it 

would be unwise to regulate GHGs.52  In fact, the Court determined that the 

EPA must regulate GHGs if its findings show that they endanger public 

health and welfare.53  The Court reasoned that the EPA “certainly has latitude 

to make the scientific judgments required to enforce the CAA, but it equally 

lacks latitude to ignore what the Court saw as an unambiguous statutory 

mandate to regulate dangerous air pollutants.”54  The Court concluded that 

although its ruling did not require the EPA to make an endangerment finding, 

the “EPA must ground its reasons for action or inaction in the statute.”55 

Following the Court’s ruling in Massachusetts, the EPA’s 2009 

endangerment finding concluded that GHGs may reasonably be expected to 

threaten public health and welfare under the CAA.56  In its findings, the EPA 

evaluated the potential effects of elevated concentrations of GHGs and 

related climate change in regard to “risks associated with changes in air 

quality, increases in temperatures, changes in extreme weather events, 

increases in food- and water-borne pathogens, and changes in 

aeroallergens.”57  Notably, the EPA found that GHGs threaten public health 

and welfare in numerous ways, including potential heat waves and other 

                                                                                                                 
 47. See id. at 505–35 (footnotes omitted). 

 48. Id. at 526 (“[T]he rise in sea levels associated with global warming has already harmed and will 

continue to harm Massachusetts. . . . That risk would be reduced to some extent if petitioners received the 

relief they [sought in the regulation of CO2 under the CAA].”). 

 49. Id. at 532. 

 50. Id. 

 51. Id. 

 52. Id. 

 53. Id. at 532–33. 

 54. Id. at 533; Chase Porter with Michael Weller, Development, Washington Update, 45 TEX. 

ENVTL. L.J. 421, 424 (2015). 

 55. See Massachusetts, 549 U.S. at 534–35. 

 56. See Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 

202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, 66,496 (Dec. 15, 2009) (codified at 40 C.F.R. ch. I). 

 57. Id. at 66,497. 
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instances of extreme weather, reduced water supplies, and detrimental effects 

to coastal communities.58 

Additionally, carbon dioxide is the most predominant GHG pollutant.59  

It makes up approximately three-fourths of global GHG emissions and 82% 

of United States GHG emissions.60  In the United States, fossil-fuel-fired 

power plants account for the largest source of carbon dioxide emissions—

31% of total GHG emissions.61 

C.  A Storm Brewing: The Environmental Protection Agency’s 

Clean Power Plan 

In response to the 2009 endangerment findings, in June 2014, the 

Obama Administration and the EPA proposed the Carbon Pollution Emission 

Guidelines for Existing Stationary Sources: Electric Utility Generating Units 

(referred to as the CPP).62  After receiving more than 4.3 million public 

comments on the proposed rule, President Obama and the EPA announced 

the final CPP on August 3, 2015, setting the first ever national standards 

addressing carbon pollution from power plants.63  The Plan aims to reduce 

carbon pollution from the power sector by 32% from 2005 levels by the year 

2030.64  It further aims to secure progress in reducing carbon dioxide 

emissions as well as ensure that such progress continues.65 

1.  What Is the Clean Power Plan? 

The final Plan authorizes the EPA to establish “interim and final carbon 

dioxide (CO2) emission performance rates for two subcategories of fossil 

fuel-fired electric generating units (EGUs): Fossil fuel-fired electric steam 

generating units (generally, coal- and oil-fired power plants) [and n]atural 

gas-fired combined cycle generating units.”66  The EPA assigned a unique 

emission-reduction goal to each state that must be achieved to result in an 

overall nationwide reduction of carbon emissions by 32% by 2030.67  To 

maximize flexibility for states implementing the standards and utilities 

                                                                                                                 
 58. Id. at 66,497–98. 

 59. Fact Sheet: Overview of the Clean Power Plan, U.S. ENVTL. PROTECTION AGENCY, http://www 

2.epa.gov/cleanpowerplan/fact-sheet-overview-clean-power-plan (last updated June 27, 2016). 

 60. Id. 

 61. Id. 

 62. See Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility 

Generating Units, 79 Fed. Reg. 34,829 (proposed June 18, 2014) (to be codified at 40 C.F.R. pt. 60). 

 63. Fact Sheet: Overview of the Clean Power Plan, supra note 59. 

 64. Id. 

 65. Id. 

 66. Id. 

 67. See id.; Jocelyn Durkay, States’ Reactions to EPA Greenhouse Gas Emissions Standards, NAT’L 

CONF. ST. LEGISLATURES (Apr. 18, 2016), http://www.ncsl.org/research/energy/states-reactions-to-

proposed-epa-greenhouse-gas-emissions-standards635333237.aspx. 
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meeting the standards, the EPA establishes interim and final state goals in 

three ways: (1) a rate-based state goal, which is measured in pounds per 

megawatt hour, (2) a mass-based state goal, which is measured in total short 

tons of carbon dioxide, and (3) a mass-based state goal, which includes a new 

source complement measured in total short tons of carbon dioxide.68 

2.  How Did the Environmental Protection Agency Determine Emission 

Standards? 

Section 111(d) of the CAA provides for the determination of the best 

system of emission reductions (BSER) by the EPA for a certain pollutant and 

certain group of sources based on current technologies and procedures being 

used to reduce emissions of that pollutant and group of sources.69  Thus, in 

the BSER determinations for the Plan, the EPA looked to the strategies, 

technologies, and procedures that states and utilities already utilize to reduce 

carbon dioxide from fossil fuel-fired power plants.70  The BSER in the final 

Plan consists of three “building blocks”: (1) “improving the heat rate of 

existing coal-fired power plants” so that they operate more efficiently, 

(2) shifting to lower emitting natural gas powered plants from higher emitting 

coal-powered plants, and (3) increasing electricity generation from zero-

emitting renewable energy sources, such as wind and solar power.71 

Power plants function through extensive, interconnected regional grids 

that regulate power generation and distribution.72  Recognizing this fact, the 

EPA based its analysis of BSER on the three established regional electricity 

interconnects: the Eastern and Western Interconnections and the Electricity 

Reliability Council of Texas (ERCOT).73  To obtain regional emission 

performance rates, the EPA applied the three building blocks to all coal and 

natural gas power plants in the region.74  The EPA chose the achievable rates 

from the three regional coal and natural gas power plant rates to arrive at 

equitable carbon dioxide emission performance rates for the country, which 

exemplify the BSER.75  Individual, statewide rate-based and mass-based 

goals were determined by applying the same carbon dioxide emission 

performance rates to all impacted sources in each state.76 

For the first building block, the EPA assumed the following heat-rate 

improvements: 2.1% for the Western Interconnection, 4.3% for the Eastern 

                                                                                                                 
 68. Fact Sheet: Overview of the Clean Power Plan, supra note 59. 

 69. Id.; see also 42 U.S.C § 7411(d) (2016) (proscribing standards for existing sources). 

 70. Fact Sheet: Overview of the Clean Power Plan, supra note 59. 

 71. Id.; Durkay, supra note 67. 

 72. Fact Sheet: Overview of the Clean Power Plan, supra note 59. 

 73. Id. 

 74. Id. 

 75. Id. 

 76. Id. 
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Interconnection, and 2.3% for ERCOT.77  In applying the second building 

block, the EPA assessed the ability for existing natural gas plants to operate 

to offset coal use.78  The EPA assumed the plants could ramp up to a level of 

75% capacity over a number of years.79  Finally, for the third building block, 

the EPA examined historical trends for renewable power to determine what 

level of zero-carbon energy development was feasible.80  Because each state 

has its own mix of impacted sources, each state has a different goal.81 

3.  What Decisions Must States Make? 

States have the choice of implementing an emission standards plan or a 

state measures plan to meet their state rate- or mass-based goal.82  Emission 

standards plans apply specific standards to generators.83  State measures plans 

include a combination of enforceable emission limits and additional 

programs that states can implement.84  The federally enforceable components 

of the Plan do not include the additional programs, such as renewable energy 

and energy efficiency standards.85  Federally enforceable, source-specific 

requirements can also be included in a state measures plan.86  The state 

measures or techniques, either by themselves or along with federally 

enforceable requirements, must result in impacted power plants achieving the 

state’s mass-based goal.87 

The final CPP allows states to coordinate their efforts with other states 

to achieve a multi-state approach.88  This includes emissions trading, 

allowing for “power plants to integrate their interconnected operations within 

their operating systems and their opportunities to address carbon pollution.”89  

Furthermore, the EPA believes the “flexibility of the rule allows states to 

reduce costs to consumers, minimize stranded assets and spur private 

investments in renewable energy and energy efficiency technologies and 

businesses.”90 

                                                                                                                 
 77. Rule Summary, E&E NEWS, http://www.eenews.net/interactive/clean_power_plan/fact_sheets/ 

rule (last visited Nov. 17, 2016). 

 78. Id. 

 79. Id. 

 80. Id. 

 81. See Fact Sheet: Overview of the Clean Power Plan, supra note 59. 

 82. Id. 

 83. Id.; see also Rule Summary, supra note 77 (identifying specific generator plans). 

 84. See Fact Sheet: Overview of the Clean Power Plan, supra note 59. 

 85. Id. 

 86. Id. 

 87. Id. 

 88. Id. 

 89. Id. 

 90. Id. 
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4.  When Must States Comply? 

Initially, the CPP required states to submit either a final plan or an initial 

plan (with a request for an extension until September 2018) by September 

2016.91  In 2022, states will begin working toward an average emissions rate 

for the 2022 to 2030 time period.92  The EPA divided the interim emissions 

rate into two-year “step” periods for 2022 to 2024, 2025 to 2027, and 2028 

to 2029.93  During each of those periods, states should reach a specific 

emissions rate unless they have created their own steps and explained how 

they plan to achieve them.94  Each step equates to an average interim 

emissions rate assigned by the EPA.95 

However, the United States Supreme Court has stayed the Plan while 

the legal merits of the rule are litigated.96  Consequently, the deadlines or 

other compliance obligations will not be enforced while the stay is in effect.97 

5.  How Does the Plan Ensure Reliability? 

The final Plan includes various provisions that reflect the EPA’s desire 

to ensure that compliance with the rule does not create unreliability within 

the nation’s electricity supply.98  For example, the reliability safety valve 

addresses the possibility of unanticipated events or other extraordinary 

circumstances causing power plants to provide critical reliability generation 

not in compliance with carbon dioxide emission restrictions.99  Additionally, 

the Department of Energy and the Federal Energy Regulatory Commission 

will coordinate with the EPA “to monitor the implementation of the final rule 

to help preserve continued reliable electricity generation and 

transmission.”100 

III.  MELTING ICEBERGS ARE JUST THE TIP OF THE ICEBERG: IMPACTS OF 

THE PLAN 

As a whole, the Plan has elicited a great range of responses from 

individual states.101  While some praise the Plan for its effort to proficiently 

address climate change, a large number of states oppose the Plan on 

                                                                                                                 
 91. See Rule Summary, supra note 77. 

 92. Id. 

 93. Id. 

 94. Id. 

 95. Id. 

 96. See discussion infra Part IV. 

 97. Id. 

 98. See Fact Sheet: Overview of the Clean Power Plan, supra note 59. 

 99. Id. 

 100. Id. 

 101. See discussion infra Parts III–IV. 
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numerous grounds.102  This Part will first discuss the practical challenges the 

Plan will impose on Texas specifically and will then focus on problems all 

the states will encounter as a result of the Plan. 

A.  Texas Will Feel the Heat 

Texas stands as the leading energy consuming and producing state in 

the country.103  Reliable and affordable electricity comprises the backbone of 

Texas’s growing economy.104  Furthermore, as the sole state with its own 

power grid, Texas possesses one of the most vigorous electric generation and 

transmission systems in not only the country but also the world.105  Texas’s 

competitiveness and economic success—as well as its consumers—depend 

on free market principles and an abundant, diverse, and inexpensive energy 

portfolio.106 

The Plan endangers the success of Texas’s economy by increasing the 

electricity bills of middle-class families and limiting job opportunities for its 

citizens.107  Additionally, the EPA’s carbon dioxide emission reduction goals 

threaten to disrupt the electricity market and undercut Texas’s control of its 

electricity generation markets.108  Furthermore, the Plan requires Texas to 

shoulder a huge portion of the nation’s carbon dioxide 

reductions.109  According to Balanced Energy for Texas, Texas’s carbon 

dioxide emission rate is lower than that of thirty-two other states; however, 

its reductions under the Plan amount to more than those of nineteen other 

states combined.110 

                                                                                                                 
 102. See generally Heath Knakmuhs, Winners and Losers from EPA Carbon Regulations, INST. FOR 

21ST CENTURY ENERGY, http://www.energyxxi.org/winners-and-losers-epa-carbon-regulations (last 

visited Nov. 17, 2016).  “[W]e have asserted that the EPA’s recently finalized carbon rules will increase 

electricity costs for businesses and consumers, impose tens of billions in annual compliance costs, and 

reduce our nation’s global competitiveness . . . .” Id. 

 103. BALANCED ENERGY FOR TEX., http://www.balancedenergyfortexas.org (last visited Nov. 15, 

2016). 

 104. Id.  The Texas economy has benefitted tremendously from the availability of affordable and 

reliable energy; out of the top ten fastest growing metropolitan regions in the country, five, including the 

top two, are located in Texas. Ed Ireland et al., Commentary: EPA’s Assault on the Texas Energy 

Economy, MYSTATESMAN (Oct. 15, 2015, 12:00 AM), http://www.mystatesman.com/news/news/opinion 

/commentary-epas-assault-on-the-texas-energy-econom/nn3Lt/. 

 105. See BALANCED ENERGY FOR TEX., supra note 103. 

 106. Id. 

 107. See Ireland et al., supra note 104.  Particularly, those on fixed incomes, schools, nursing homes, 

families, and small businesses are vulnerable to increased energy costs. Forum News Serv., GOP Wants 

Minnesota to Join EPA Challenge, BEMMIDJI PIONEER (Sept. 29, 2015, 2:10 PM), http://www.bemidji 

pioneer.com/news/region/3849782-gop-wants-minnesota-join-epa-challenge. 

 108. Impact of the EPA’s Clean Power Plan, BALANCED ENERGY FOR TEX., http://www.balanced 

energyfortexas.org/epas-cpp-impact/ (last visited Nov. 17, 2016). 

 109. Id. 

 110. Id.  “Balanced Energy for Texas is a statewide coalition of energy consumers, producers, and 

providers committed to supporting policies that preserve and promote our state’s leading role in energy 

and economic development.” BALANCED FOR ENERGY TEX., supra note 103. 
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Coal amounts to 36% of electricity generated by ERCOT.111  Under the 

final CPP, Texas must reduce carbon dioxide emissions by a rate of 33% by 

2030.112  This means that ERCOT will have to retire at least 4,000 megawatts 

of coal generation capacity, creating potential implications and challenges for 

grid reliability and the resource mix in the region.113  What does this, in turn, 

mean for Texas consumers?  According to ERCOT’s analysis, it means 

energy costs could increase by up to 16% by 2030.114  However, this estimate 

does not account for the “associated costs of transmission upgrades, higher 

natural gas prices caused by increased gas demand, procurement of additional 

ancillary services, and other costs associated with the retirement or decreased 

operation of coal-fired capacity in the ERCOT Region.”115  Consideration of 

those additional factors would result in even greater increases in energy costs 

for consumers.116  Moreover, impacts from the initial compliance with the 

Plan will occur earlier and intensify the increases in consumer power costs.117  

By 2020, costs in Texas could increase by $29.4 billion, or 93%, resulting in 

a 48% increase in household electricity bills, causing the average family in 

Texas to spend $747 more on their power bill per year.118  Naturally, these 

increases could cause financial strains and burdens on many Texas 

families.119 

These pains will be felt throughout the economy and the job market.120  

Economic growth and development in Texas has resulted greatly from lignite 

coal mining, coal-fired electric power generation, and associated 

industries.121  Coal-fired power generation as well as coal mining contributes 

more than $7 billion to the Texas economy annually.122  Also, those industries 

“support more than 24,000 jobs that pay over $1.8 billion in salaries, wages 

and benefits.”123  In Texas, mining alone employs over 10,400 people—a 

                                                                                                                 
 111. See Impact of the EPA’s Clean Power Plan, supra note 108.  ERCOT manages the flow of 

electric power to twenty-four million Texas customers, which represents about 90% of the state’s electric 

load. About ERCOT, ERCOT, http://www.ercot.com/about (last visited Nov. 17, 2016). 

 112. See Steven Johnson, EPA Plan Means Higher Prices, Grid Issues in Texas, ELECTRIC CO-OP 

TODAY (Oct. 26, 2015), http://www.ect.coop/industry/trends-reports-analyses/electric-reliability-council-

of-texas-clean-power-plan86210/86210; see also ERCOT, ANALYSIS OF THE IMPACTS OF THE CLEAN 

POWER PLAN: FINAL RULE UPDATE 1, 2 (2015), http://www.ercot.com/content/news/presentations 

/2015/ERCOT_Analysis_of_the_Impacts_of_the_Clean_Power_Plan-Final_.pdf (providing information 

on the effect of the Plan).  This amounts to 1,042 pounds of carbon dioxide per megawatt-hour, or 190 

million tons of carbon dioxide. Id. 

 113. Id. at 1. 

 114. Id. at 1, 2. 

 115. Id. at 1. 

 116. Id. 

 117. See Ireland et al., supra note 104. 

 118. Id. 

 119. Id. 

 120. See Impact of the EPA’s Clean Power Plan, supra note 108. 

 121. Id. 

 122. Id. 

 123. Id. 
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majority of whom desperately need their jobs.124  Additionally, the EPA 

recognizes a nationwide average loss of 47,000 to 49,000 jobs annually from 

2017 to 2030 for the coal mining, electric power, and natural gas production 

sectors.125 

Texas will also not fare well under the Plan due to investments made by 

the state in maintaining and developing pollution-control equipment and 

renewable energy generation.126  No commercially demonstrated fossil fuel 

technologies in the country—and the world—can achieve the EPA’s 

emission requirements at this time.127  Thus, the emission limit for Texas 

cannot be met by even the most efficient, state-of-the-art coal or gas power 

plant.128  And with that in mind, the EPA derived its target rates knowing that 

states would have to look “beyond the fence” of power plants to be in 

compliance.129  Therefore, Texas must greatly increase its renewable 

electricity generation in order to comply.130  From 2013 to 2030, ERCOT 

expects to increase its renewable energy production by three times what it 

produced in 2012, which was the baseline year of the Plan.131  In regard to 

statewide wind and solar generation alone, Texas would be expected to 

generate more power from these sources than every other country, excluding 

the United States, generated in 2012.132 

B.  Chilling Effects Throughout the Country 

States have taken polarized stances in regards to the CPP as a result of 

the dramatic changes in the EPA’s final rule requirements as compared to the 

proposed rule requirements.133  While some states enthusiastically support 

the Plan, more than half strongly oppose it for various reasons.134  The Plan 

                                                                                                                 
 124. Id. 

 125. Id. 

 126. Id. 

 127. Id. 

 128. Id.  The new source emission guidelines make it almost impossible to build a new coal plant that 

does not include carbon capture and storage—an evolving technology that is not yet commercially viable. 

Jude Clemente, The Clean Power Plan Ignores Clean Coal Success -- and Our Real Chance to Lead 

the World, FORBES (Sept. 27, 2015, 5:48 PM), http://www.forbes.com/sites/judeclemente/2015/09/27/ 

the-clean-power-plan-ignores-clean-coal-success-and-our-real-chance-to-lead-the-world/.  By unfairly 

applying a technology standard that cannot be met, the EPA is interfering with marketplace decisions by 

disfavoring coal as a fuel source. See Impact of the EPA’s Clean Power Plan, supra note 108. 

 129. See id.; see also States Prepare Legal Challenges to EPA’s Clean Power Plan, ENGIE 

RESOURCES (Aug. 17, 2015), http://www.engieresources.com/index.php?id=1489 (referring to the fact 

that the second and third building blocks do not regulate emissions directly at the affected power plant 

unit). 

 130. See Impact of the EPA’s Clean Power Plan, supra note 108. 

 131. Id. 

 132. Id. 

 133. Elizabeth Harball, EPA’s Final Climate Rule Made Compliance Easier for Some State 

Regulators, Harder for Others, E&E NEWS: CLIMATEWIRE (Oct. 21, 2015), http://www.eenews.net/ 

stories/1060026662. 

 134. Id. 
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fails the states in three important ways.  First, the unique state goals set by 

the EPA along with the states’ choice between the mass-based or rate-based 

approach in meeting those goals creates interesting and concerning effects on 

the states individually.135  Second, the Plan is expected to adversely affect 

minorities and the very poor.136  Finally, the EPA’s claimed benefits of the 

Plan regarding human health and climate change effects are misleading and 

disproportionate to the costs associated with the Plan.137 

1.  A Fair-Weathered Friend: Disparate Impact of the Plan 

One problem with the Plan is that the state-specific emission reduction 

goals create disparities between the states and are inherently unfair.138  A 

comparison of the EPA’s state-specific carbon regulation fact sheets shines 

light on the fact that under the CPP regulations, “nine states are actually 

permitted to increase their emissions rates from 2020 to 2030 while still 

achieving compliance with the agency’s carbon mandate” and are deemed 

“winners.”139  This is noteworthy because the aim of the Plan is to reduce 

carbon emissions from the nation’s power sector.140  These “winning” states 

would then be able to act as “credit banks” under the Plan’s rate-based 

emission trading program and mass-based emission trading program.141  The 

majority “debtor” states would then be burdened with tough emission 

reduction targets.142 

The EPA created a situation that has very practical implications.143  

Creditor states will face less pressure to minimize affordable gas- and 

coal-powered electricity, which would allow them to soften the impact of 

electricity price increases expected from the rule.144  Economic development 

will continue to proceed in those states with the ability to increase emission 

rates while the rest of the states with stricter targets will have to curtail 

affordable energy to be in compliance with the EPA.145  Lastly, for states 

choosing to participate in the cap-and-trade programs, those creditor states 

                                                                                                                 
 135. Id. 

 136. See infra Section III.B.2. 

 137. See Chuck DeVore, The EPA’s Clean Power Plan Won’t Save the World, but It Will Cause 

Human Suffering, DAILY CALLER: OPINION (Oct. 19, 2015, 9:26 AM), http://dailycaller.com/2015/10/19/ 

the-epas-clean-power-plan-wont-save-the-world-but-it-will-cause-human-suffering/. 

 138. See Clean Power Plan State-Specific Fact Sheets, U.S. ENVTL. PROTECTION AGENCY, 

http://www2.epa.gov/cleanpowerplantoolbox/clean-power-plan-state-specific-fact-sheets (last updated 

Sept. 16, 2016); Knamuhs, supra note 102. 

 139. See Clean Power Plan State-Specific Fact Sheets, supra note 138; Knamuhs, supra note 102. 

 140. See Knamuhs, supra note 102.  This scheme also raises concerns about whether redistribution is 

a concurrent goal or an unintended result of complex formulas and projections. Id. 

 141. Id. 

 142. Id. 

 143. Id. 

 144. Id. 

 145. Id. 
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can opt to sell credits to debtor states, “effectively cashing checks on the 

backs of states with steeper emissions reduction mandates.”146 

Moreover, this scheme of winners and losers under the CPP creates a 

problem of transfers of wealth between the states.147  In fact, Dr. Bryan Shaw, 

chairman of the Texas Commission on Environmental Quality (TCEQ), 

spoke on the issue at a congressional Committee on Science, Space, and 

Technology’s Subcommittee on Environment hearing.148  He noted that 

Texas will have to reduce emissions by 33% and that reduction will come at 

a cost.149  He attributed much of the prosperity and growth in Texas to the 

low cost of energy in the state and prior investments made by the state.150  

States not needing to reduce emissions will not have to make any further 

investments to be in compliance and will thus be at an advantage.151  

Additionally, the director of the Ohio Environmental Protection Agency 

described the two costly alternatives presented to states to be in compliance 

with the Plan.152  In his opinion, states can shut down existing coal assets and 

buy more expensive power or just buy credits.153  These costs, again, would 

put certain states at an advantage and others at a disadvantage.154 

2.  When It Rains, It Pours: Effect on Minorities and the Economically 

Disadvantaged 

The CPP also has serious implications for minorities and the 

economically disadvantaged.155  According to the National Black Chamber 

of Commerce’s analysis of the proposed Plan, the EPA’s regulations will 

have significant and disproportionate economic, employment, and energy 

market impacts nationwide on low-income groups, specifically blacks and 

Hispanics.156  Minorities, in particular, will be disproportionately impacted 

                                                                                                                 
 146. Id. (“For example, between 2020 and 2030, EPA’s final rule allows Oregon to increase carbon 

emissions by 3.1 million tons of CO2 annually–a whopping 63% jump.  If the state so chooses, it could 

monetize that allowance which, at a reasonably expected price of $40 per ton, could provide the state of 

Oregon $125 million in annual revenue–paid for by losing states seeking to comply with the EPA’s 

regulatory mandate.”) (internal citation omitted). 

 147. State Perspectives: How EPA’s Power Plan Will Shut Down Power Plants: Hearing Before the 

Subcomm. on Env’t of the H. Comm. on Sci., Space, & Tech., 114th Cong. (2015) (statement of Lamar 

Smith, Chairman, House Comm. on Sci., Space, & Tech.). 

 148. Id. (statement of Bryan Shaw, Chairman, Tex. Comm’n on Envtl. Quality). 

 149. Id. 

 150. Id.  Texas has invested $7 million in transmission lines for its 13,000 megawatts of wind energy. 

Id. 

 151. Id. 

 152. Id. (statement of Craig Butler, Director, Ohio Envtl. Prot. Agency). 

 153. Id. 

 154. See id. (statement of Lamar Smith, Chairman, House Comm. on Sci., Space, & Tech.). 

 155. See NAT’L BLACK CHAMBER OF COMMERCE, POTENTIAL IMPACT OF PROPOSED EPA 

REGULATIONS ON LOW INCOME GROUPS AND MINORITIES vii, 1 (2015), http://ieca-us.com/wp-content/ 

upload/NBCC-minority-impacts-report-June-2015-final.pdf. 

 156. Id. 
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not only because they generally have lower incomes to begin with but also 

because they have to expend proportionately more of their incomes on 

energy.157  Additionally, increases in energy costs will spread throughout the 

economy, and (as a result of the Plan’s varied impact on states) states will 

experience impacts at varying degrees.158  On top of everything, black and 

Hispanic populations are disproportionately greater in certain states, 

particularly those states the Plan most severely impacts.159 

3.  The Clean Power Plan’s Benefits: Like Waiting for Rain in a Drought 

Those in opposition to the Plan view the health and climate change 

benefits touted by the EPA as too minute to justify the costs imposed on the 

public.160  The EPA and President Obama promote the Plan by asserting that 

it will help combat climate change.161  Based on the EPA’s own data, 

however, the Plan would only decrease the rise of sea levels by 1/100th of an 

inch, which amounts to the thickness of three sheets of paper.162  Even Gina 

McCarthy, the EPA Administrator, agreed that this regulation would have a 

minimal impact on climate change.163  When questioned about the CPP’s 

contribution to halting climate change (an estimated offset of 0.01C), 

Administrator McCarthy indicated that the Plan is intended to encourage 

other nations to act to reduce their own emissions.164 

Some have the opinion that the United States has a small role to play in 

climate change mitigation overall.165  Many argue that “the Clean Power Plan 

is nothing more than a global PR scheme”—as demonstrated at the Paris 

climate conference this past December, when it was used to show the United 

                                                                                                                 
 157. Id. at ix. 

 158. Id. at xiv.  Because the vast majority of businesses rely on electricity to produce and sell their 

goods and services, the economic impacts of coal-based energy regulations extend beyond the generation 

and sale of electricity. Id. 

 159. Id. at xv. 

 160. See DeVore, supra note 137. 

 161. Climate Change and President Obama’s Action Plan, WHITE HOUSE, https://www.whitehouse. 

gov/president-obama-climate-action-plan (last visited Nov. 15, 2016) (time markers 2:00 to 2:45). 

 162. Press Release, Lamar Smith, Congressman, Texas ERCOT Official Testifies at Smith Hearing 

on Paris Climate Conference CONGRESSMAN LAMAR SMITH (Nov. 19, 2015), https://lamarsmith.house. 

gov/media-center/press-releases/texas-ercot-official-testifies-at-smith-hearing-on-paris-climate. 

 163. Press Release, House Comm. on Sci., Space, & Tech., Members Question EPA Administrator 

on Lack of Transparency, Independence (July 9, 2015), URL https://science.house.gov/news/press-

releases/ members-question-epa-administrator-lack-transparency-independence. 

 164. Id. 

When asked if she considers 0.01 degrees to be a significant contribution to halting climate 

change, Administrator McCarthy said, “No, the value of this rule is not measured in that way.  

It is measured in showing strong domestic action which can actually trigger global action to 

address what is necessary action.” 

Id. 

 165. See Chip Knappenberger, The Trouble with Obama’s Clean Power Plan, CNN, http://www.cnn. 

com/2015/08/04/opinions/knappenberger/ (last updated Aug. 4, 2015). 
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States’ credibility as a global leader.166  By the end of the century, however, 

mainstream scientific projections expect approximately 2.5C warming due 

to carbon dioxide emitted from the burning of fossil fuels, such as coal, oil, 

and natural gas.167  Developing nations, including India, China, and 

sub-Saharan African countries, are expected to contribute almost 90% of this 

warming.168  Only about half of the remaining warming, amounting to about 

0.3C, will come from the United States.169  So, if the United States were to 

eliminate all carbon dioxide emissions starting today, future warming would 

only be decreased by about 0.15C by the end of the century.170  Thus, 

incremental actions, such as the CPP, will not have an appreciable impact on 

the future progression of climate change.171 

Additionally, carbon dioxide (as natural atmospheric gas) does not 

cause health implications for humans.172  Nonetheless, the EPA claims that 

the forced reduction of carbon dioxide will have “co-benefits.”173  

Co-benefits refer to the reduction of other forms of air pollution emitted when 

fossil fuels are burned.174  However, some consider these by-product 

emissions to be double counted by the President and the EPA because they 

are already subject to existing regulations.175 

Finally, major global problems could result from President Obama’s 

eagerness to impress the importance of reducing carbon dioxide emissions on 

world leaders.176  Developing countries could experience a reduction in 

economic growth and human progress as a result of a reduction in carbon 

dioxide emissions.177  Renewable technologies may be grossly inadequate to 

satisfy the urgent and increasing needs of developing countries, which may 

not even have access to electricity—much less abundant and reliable 

electricity.178  Limiting carbon dioxide emissions through restrictions in 

fossil fuel use may dramatically impact the developing parts of the world and 

could have serious consequences for human health and well-being.179 

                                                                                                                 
 166. See Ashley Alman & Daniel Marans, Barack Obama Praises Paris Climate Change Agreement, 

HUFFINGTON POST (Dec. 12, 2015, 5:36 PM), http://www.huffingtonpost.com/entry/obama-paris-

climate-agreement_us_566c8cf1e4b0fccee16ed503; DeVore, supra note 137. 
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IV.  THE SUPER STORM: LEGAL CHALLENGES TO THE CARBON POLLUTION 

EMISSION GUIDELINES 

The CPP has faced legal attacks from its inception.180  Murray Energy, 

the State of West Virginia, and others brought early challenges to the 

proposed Plan based on the argument that the EPA could not regulate power 

plans under CAA § 111—no matter the substantive content of the rule—

because power plants are already regulated under § 112.181  Though the D.C. 

Circuit did not reject that argument, the court held that their challenge was 

premature because no final action by the EPA had yet occurred.182  The CAA 

provides that any challenge to the EPA’s standards must be filed in the D.C. 

Circuit no later than sixty days following the publication of the rule in the 

Federal Register and no earlier than the publication date.183  After the final 

rule was announced in early August 2015 (but before it was published almost 

two months later in late October), fifteen states jumped the gun again when 

they filed for an emergency stay of the Plan on August 13, 2015.184 

Unsurprisingly, fewer than twelve hours after being published in the 

Federal Register, the CPP became the most heavily litigated environmental 

regulation in history.185  Twenty-seven states and numerous industry groups 

have filed more than fifteen independent cases in opposition to the Plan.186  

Texas and West Virginia led the charge of twenty-four states in one case, 

while Mississippi, Oklahoma, and North Dakota filed individual lawsuits.187  

The United States Chamber of Commerce also led the charge in suing for a 

number of trade associations, while coal companies, utilities, mining 

interests, and other sectors filed their own cases.188  On the other side, 

however, eighteen states, including New York and California, have 

announced their support of the Plan and will help defend the EPA in 

                                                                                                                 
 180. See Michael J. Nasi et al., Texas: A Case Study in the Clean Power Plan’s Disparate Impact on 
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court.189  As expected, a number of environmental groups will also intervene 

in support of the EPA.190 

The lawsuits have been consolidated into a single case at the United 

States Court of Appeals for the D.C. Circuit.191  Before addressing the merits 

of the challenges, a three-judge panel considered motions asking the court to 

grant a stay of the Plan while the litigation plays out.192  The D.C. Circuit 

Court of Appeals denied the motions for stay on January 21, 2016, and 

scheduled oral argument for June 2, 2016.193  Having “not satisfied the 

stringent requirements for a stay” states had until September 6, 2016, to 

submit a final plan or request an extension.194  The D.C. Circuit did, however, 

order that consideration of the appeals “be expedited” so that the court can 

issue a final decision before the Plan’s compliance deadline passes.195 

A few days later, on January 26, twenty-nine states petitioned the United 

States Supreme Court to immediately block the Plan from taking effect.196  In 

the states’ application, directed to Chief Justice John Roberts, Jr., they noted 

that they filed petitions for review of the carbon rule with the D.C. Circuit on 

the day of publication in the Federal Register “due to the immediate harm 

from the Plan.”197  On February 9th, the Supreme Court unexpectedly put the 

Plan on ice when it issued a stay on the implementation of the Plan until the 

completion of judicial review.198  The order, issued in a 5–4 decision of the 

Court, is unprecedented.199  The Supreme Court has never stayed regulations 

before an initial federal court hearing.200  Furthermore, on May 16th the D.C. 

Circuit Court of Appeals announced that the scheduled June 2nd oral 
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arguments before a three-judge panel would be postponed until September 

27th and would be heard by the full court.201 

A.  Clean Air Act § 111: Statutory Breakdown 

The EPA roots its authority for the CPP in § 111(d) of the CAA.202  

Consequently, opponents of the Plan argue that there are serious flaws in this 

authority.203  Understanding this section is thus invariably important to the 

discussion of CPP litigation.  Section 111 establishes nationwide emission 

standards for the categories of stationary sources that cause air pollution, 

which threatens public health and welfare.204  Power plants fired by fossil 

fuels have been in listed source categories under the section since 1971.205 

Section 111 also addresses the regulation of both “existing” and “new” 

sources.206  Regarding new and modified sources, § 111(b) guides the EPA 

to establish nationwide “standards of performance.”207  Section 111(d) 

requires the EPA to establish standards of performance for existing sources 

that would otherwise be subject to § 111(b) standards if they were a new 

source.208  Emission standards for pollutants regulated under § 108 or 

§ 112—which respectively regulate criteria air pollutants from existing 

sources and hazardous air pollution—are not established under § 111(d).209 

For both existing and new sources, the standards of performance must 

demonstrate the achievable emission reductions through the application of 

the BSER found by the EPA to be “adequately demonstrated” (after 

considering energy requirements, costs, and non-air quality environmental 

and health impacts).210  Section 111(d) outlines the approach utilized by the 
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CPP for regulation of existing sources, in which the EPA provides emission 

guidelines for states that include a determination of the BSER.211 

Although § 111(d) will likely be the source of contention, the provision 

is seldom used and has never been litigated.212  That said, case law on the 

section is nonexistent, and the provision has only been used by the EPA a 

handful of times in its over forty years on the books.213  This adds to the 

ambiguity that already exists within the language of the statute itself and 

makes predicting the outcome of the challenges even more difficult.214 

B.  Legal Theories Behind the Challenges to the Clean Power Plan 

Opponents of the CPP have advanced several legal theories, including 

(1) whether the EPA actually has the legal authority to enforce the rule, 

(2) whether the EPA’s determination of the BSER can regulate beyond the 

fenceline, and (3) whether the rule is constitutional.215 

1.  The Legislative “Glitch”: Is the Environmental Protection Agency 

Overstepping Its Authority Under Clean Air Act § 111(d)? 

Petitioners previewed this argument in their initial challenge to the 

Plan—whether establishing standards for hazardous air pollutants from 

power plants under § 112 of the CAA abrogates the EPA’s power to issue 

carbon dioxide standards under § 111(d).216  At the time the CAA was last 

amended, in 1990, the House of Representatives and the Senate adopted two 

conflicting amendments for § 111(d).217  The Senate language in the 

provision only bars the EPA from regulating pollutants under § 111(d) that 

already have emission limits imposed on them under § 112.218  Notably, the 

Senate’s account of the 1990 amendments maintained the exclusion of 

pollutants.219  CPP opponents consider the House amendment, on the other 

hand, more restrictive.220  The House version bars the EPA from imposing 
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regulations on industrial source categories under § 111(d) for which the EPA 

has previously issued emissions standards under § 112 (as it has with power 

plants).221 

Under a reading of the House’s version, the argument follows that the 

EPA cannot regulate existing fossil fuel plants because they are already 

regulated under the National Emission Standards for Hazardous Air 

Pollutants program created under § 112.222  Both the House and Senate 

amendments were signed into law, and both amendments appear in the 

Statutes at Large, although only the House amendment appears in the United 

States Code.223  Understandably, CPP opponents argue that the House 

amendment is more applicable and should take precedence.224  The director 

of the Natural Resources Defense Council’s Climate and Clean Air Program, 

however, believes the Court will likely support the EPA’s interpretation of 

its § 111(d) authority.225 

Since the initial challenges to the proposed form of the CPP, which the 

director calls “a scrimmage before the big game,” the EPA has had the 

opportunity to enhance the legal foundations of the Plan.226  At first, the EPA 

argued that the resolution of statutory ambiguity created by the conflicting 

amendments should be afforded agency deference.227  The EPA has now 

expanded its argument by suggesting that opponents’ interpretation of the 

House amendment is not the only conceivable interpretation and that the 

language could actually be read to support its carbon dioxide standards.228 

Opponents, however, still find flaws in the EPA’s interpretations and 

believe they should not be entitled to deference from the court.229  The EPA 

refers to an ambiguity that is not the typical ambiguity it relies on to assert 

that it is entitled to deference.230  Typically, the EPA is entitled to deference 

when there is ambiguity in language that requires technical decisions from 

the EPA.231  In contrast, the ambiguity in this case is one of legislative 

construction, and “[i]t’s not within the expertise of EPA to determine which 

portion of these two competing provisions ought to be given greater 

weight.”232 
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The argument for the House version of § 111(d) relies on the proposition 

that Congress intended to deprive the EPA of the authority, previously 

granted under the section, to regulate harmful pollutants not covered by other 

provisions.233  The legislative history of the 1990 amendments, however, 

does not suggest that Congress intended such an action.234  Whether 

deference should be given to the EPA’s interpretation is ultimately a question 

for the Court.235 

2.  The Fenceline Dilemma: Can the Environmental Protection Agency’s 

Determination of the Best Systems of Emission Reductions Regulate Beyond 

the Fenceline? 

Opponents consider the CPP an unprecedented action by the EPA that 

requires “power plants to achieve emissions reductions from beyond the 

fenceline of their own facilities by shifting generation to cleaner natural gas 

or renewable energy, which could mean to competing utilities.”236  In the 

past, rules under § 111 focused solely on the emissions reductions achievable 

within regulated facilities themselves.237  The problem with the CPP is that 

natural gas and renewable power generation are included in the emissions 

rate calculation, which creates more stringent performance standards for 

existing power plants than imposed on new units.238 

Section 111(d) allows the EPA to establish emission guidelines based 

on a “standard of performance.”239  The statute defines standard of 

performance as a standard demonstrating the “degree of emission limitation 

achievable” through the EPA-determined “best system of emission 

reduction” that has been “adequately demonstrated.”240  What exactly is 

meant by “system” is a matter of contention.241  System could either apply 

solely to reductions achievable within the power plant itself, or it could allow 

the EPA to regulate outside the fenceline of the power plant.242  Nonetheless, 

reductions achievable within the fenceline (through actions such as 

upgrading boilers) are not substantial.243  The EPA would be unable to get 

anywhere close to the emissions reductions they are seeking if they were 

limited to within the fenceline regulations.244 
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Based on the argument that the statutory language—especially the 

language relating to the BSER—negates the EPA’s ability to go beyond the 

fenceline, CPP opponents suggest that the rules allow the EPA to become an 

energy regulator that makes expansive decisions about matters such as fuel 

choice.245  In their Joint Reply in Support of Motions for Stay and for 

Expedited Consideration, the petitioners argued that “it is undisputed that the 

Plan is intended to, and will, force a massive reordering of each State’s mix 

of generation facilities.”246  Opponents maintain that the EPA is requiring 

states to achieve emissions reductions based on the regulated source buying 

or investing in their competitors’ businesses, which the EPA deems to be 

cleaner.247 

3.  Are the Carbon Pollution Emission Guidelines Constitutional? 

Furthermore, CPP opponents challenge the Plan on federalism grounds, 

arguing that it allows the EPA to coerce states into implementing a national 

energy policy.248  Laurence Tribe—President Obama’s one-time mentor—

argues the Plan violates the Fifth Amendment because limiting companies’ 

use of coal plants without due compensation constitutes a regulatory taking 

by the government.249  The heart of the constitutional arguments is that the 

CPP improperly treads on states’ rights in violation of the Tenth Amendment 

by ultimately influencing critical energy policy choices.250 

Tribe testified before the House Committee on Energy and Commerce, 

accusing the EPA of simultaneously usurping the prerogatives of Congress, 

the states, and the federal courts.251  He added, “Burning the Constitution . . . 

should not become part of our national energy policy.”252  Nonetheless, these 

constitutional arguments are less likely to be persuasive to judges than 

statutory challenges rooted in the CAA itself.253 
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C.  Cloudy with a Chance of Deference?: The Legal Precedent Determining 

the Fate of the Clean Power Plan 

The CPP’s ability to withstand judicial review will have a widespread 

impact on United States and global actions to address climate change.254  The 

resolution of the challenges to the CPP will likely turn on the deference the 

Supreme Court gives to the EPA’s determinations of the ambiguous clauses 

found in § 111(d).  As the arguments are brought into the legal arena, looking 

to recent Supreme Court decisions dealing with related principles provides 

insight on how the CPP challenges could potentially be decided.255 

The well-established Chevron doctrine—which governs judicial review 

of administrative agencies’ statutory interpretations—will play a major role 

in determining the outcome of the CPP.256  The “Chevron Two-Step” requires 

courts to first determine whether Congress has directly spoken to the specific 

issue, and if so, the reviewing court “must give effect to the unambiguously 

expressed intent of Congress.”257  If a statute is ambiguous, however, then 

the court must defer to the EPA’s interpretation—so long as the interpretation 

is reasonable.258 

Courts have relied on Chevron to uphold many of the EPA’s regulatory 

actions over the past few decades.259  However, opponents view the 

extremely unique stay issued by the Supreme Court as evidence of judicial 

skepticism towards the Plan.260  In spite of the CPP’s certainly untraditional 

legal track—filled with many unexpected twists and turns—the courts have 

several issues to resolve in this monstrous litigation surrounding the Plan. 

1.  Reconciling the Conflicting Statutes 

In addressing the issue of the conflicting statutory language found in the 

House and Senate versions of § 111(d), the Court will have to determine 

whether the EPA’s interpretation of the exclusionary language in the 

provision to be pollutant specific rather than source specific is reasonable and 

should be given deference.261  The plurality decision in Scialabba v. Cuellar 
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de Osorio demonstrates the tension that occurs when the Court decides how 

to apply the Chevron doctrine.262  In Scialabba, the Supreme Court held that 

the Board of Immigration Appeals was entitled to Chevron deference in its 

interpretation of conflicting provisions in the Child Status Protection Act.263  

The provision at issue in that case contained two clauses that did not easily 

cohere with each other—a situation that Justice Kagan, writing for the 

plurality, reasoned, “Chevron was built for.”264  In the concurring opinion, 

Chief Justice Roberts (writing for himself and Justice Scalia) disagreed that 

the two clauses were contradictory and rejected the notion that Chevron was 

a “license for an agency to repair a statute that does not make sense.”265  Chief 

Justice Roberts also stated, “Direct conflict is not ambiguity, and the 

resolution of such a conflict is not statutory construction but legislative 

choice.”266 

No matter which camp carries a majority, if and when the CPP 

challenges reach the high court, it appears that the EPA should retain the 

authority under § 111(d) to regulate carbon emissions from power plants.267  

Should Justice Kagan’s reasoning control, the Court would defer to the 

EPA’s interpretation of § 111(d) in applying Chevron and would affirm the 

EPA’s authority to regulate carbon emissions under the CPP.268  Likewise, if 

the two amendments are concluded to be in “direct conflict,” then, in Chief 

Justice Roberts’s view, deference to the EPA’s interpretation is 

unwarranted.269  In that case, the proper course of action would be to throw 

both amendments out as invalid.270  The Court would then look to the 

pre-1990 form of § 111(d), which clearly authorized the EPA’s regulation of 

pollutants that were not previously regulated.271 

2.  The Clean Power Plan’s Viability in Terms of EME Homer and UARG 

In the same term, the Supreme Court decided two significant cases for 

the EPA: Environmental Protection Agency v. EME Homer City Generation, 

L.P. (EME Homer), in which it achieved a complete victory, and Utility Air 

Regulatory Group v. Environmental Protection Agency (UARG), in which it 
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achieved a partial victory.272  In both EME Homer and UARG, the Court 

relied on the second step of Chevron in somewhat conflicting ways.273  These 

cases illustrate two different scenarios in which the Court decided the EPA’s 

interpretation of statutory language, and the legality of the CPP could be 

determined.274 

Scenario one follows EME Homer—in which the EPA is “sensibly” 

interpreting § 111(d) by designing and issuing the CPP that takes into 

consideration cost-effectiveness, historical state efforts to regulate carbon 

emissions, and the complexity of the problem.275  In EME Homer, the Court 

found the relevant statutory language of the CAA’s “Good Neighbor 

Provision,” which focused on cross-border pollution between states, to be 

ambiguous.276  The Court upheld the EPA’s interpretation of the provision, 

allowing a multi-state emission trading program.277  Additionally, the Court 

emphasized that the EPA exercised sensible judgment when attacking a 

“thorny” pollution problem in its interpretation of the Good Neighbor 

Provision.278 

Justice Scalia’s dissent provides a starkly different opinion from the 

deferential majority.279  His concern that the rule reflects “remarkably 

expansive” authority could not be soothed by either the sensibleness of the 

EPA’s interpretation or the complexities of implementing the Good Neighbor 

Provision.280  Nonetheless, should the scenario of EME Homer prevail, the 

Court could conclude that the CPP is a “permissible, workable, and equitable 

interpretation” of § 111(d).281 

In the second scenario, the Court could—as it did in UARG—strike 

down the CPP by finding the EPA’s “enormous and transformative” 

interpretation of § 111(d) unreasonable under the second step of 

Chevron.282  In UARG, the Supreme Court invalidated the EPA’s 

interpretation of two CAA “permitting programs” applying to GHG 

emissions—though it nonetheless upheld the majority of the EPA’s 
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permitting plan.283  The EPA interpreted the application of the CAA’s 

Prevention of Significant Deterioration and Title V permitting programs to 

stationary sources of GHGs—requiring permits to sources potentially 

emitting GHGs in the amount of 100 to 250 tons per year.284  At those 

emission levels, the EPA’s regulatory domain would have increased by 

potentially thousands of sources.285  In invalidating the EPA’s action, the 

Court referred to the absurd consequences resulting from applying the 

permitting programs to GHGs solely on those emission levels.286 

The Court also expressed hesitation about the EPA expanding its 

permitting authority into the unprecedented regulatory area of small, 

nonindustrial sources.287  Writing for the majority, Justice Scalia invoked 

powerful reasoning: 

EPA’s interpretation is also unreasonable because it would bring about an 

enormous and transformative expansion in EPA’s regulatory authority 

without clear congressional authorization.  When an agency claims to 

discover in a long-extant statute an unheralded power to regulate “a 

significant portion of the American economy,” we typically greet its 

announcement with a measure of skepticism.  We expect Congress to speak 

clearly if it wishes to assign to an agency decisions of vast “economical and 

political significance.”288 

In reviewing the CPP, the Court could employ reasoning resembling that 

of the UARG majority and EME Homer dissent, finding that the EPA is 

extending its authority into a new regulatory area and that courts “expect 

Congress to speak clearly” in such situations.289  The new regulatory area 

would result from the outside-the-fenceline measures included in the CPP 

that have effects beyond the regulated sector and interact with policy areas 

traditionally thought to belong to the states.290  Furthermore, considering that 

the regulation of GHGs under the CAA is relatively recent as well as the fact 

that in Massachusetts v. EPA four members of the Court argued that GHGs 
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are not even included in the CAA term “air pollutant,” it is possible for a 

majority of the Court to view the ambitious CPP as an unsupportable power 

grab by the EPA.291 

3.  Consideration of Costs: What Michigan v. Environmental Protection 

Agency Means for the Clean Power Plan 

Last summer’s Supreme Court decision in Michigan v. Environmental 

Protection Agency has many people questioning the decision’s repercussions 

for the legality of the CPP.292  The Court held, by a 5–4 margin, that the EPA 

improperly refused to consider costs in its determination that regulation of 

power plant emissions of hazardous air pollutants was “appropriate and 

necessary” under § 112 of the CAA.293  Section 112—the provision at issue 

in Michigan—establishes a technology-based approach for reducing 

hazardous air pollutant emissions, while § 111(d) establishes standards of 

performance for existing sources of pollutants not previously regulated under 

§ 112.294  The two provisions differ in regards to cost as well.295  Section 

111(d), on one hand, identifies cost as an applicable factor in establishing 

standards of performance, and the EPA analyzed and explicitly evaluated the 

costs of compliance in crafting the CPP.296  On the other hand, § 112(n)(1)(A) 

does not address costs, and the EPA made a deliberate choice to disregard 

costs in its initial decision to regulate power plants.297  Though the statutory 

provisions at issue in the CPP and Michigan differ, the value of Michigan lies 

in the “unusually aggressive approach of the majority in scrutinizing and then 

rejecting EPA’s legal and policy choices under a complex regulatory 

scheme.”298 

The CAA provides for regulation of hazardous emissions from power 

plants by the EPA only if it finds that it is appropriate and necessary to do 

so.299  Congress left the task of defining appropriate and necessary to the 

EPA.300  The EPA’s interpretation, however, defined the terms to mean that 

it need only consider (at the outset) whether regulation of power plant 

emissions was necessary to protect the health and safety of the public.301  

                                                                                                                 
 291. Id. 

 292. See Sussman, supra note 254. 

 293. See id.; Michigan v. Envtl. Prot. Agency, 135 S. Ct. 2699, 2704 (2015). 

 294. See Sussman, supra note 254. 

 295. Id. 

 296. Id. 

 297. Id. 

 298. Id.  

 299. Lyle Denniston, Opinion Analysis: Power Plants Stymie Smokestack Controls, SCOTUSBLOG 

(June 29, 2015, 5:37 PM), http://www.scotusblog.com/2015/06/opinion-analysis-power-plants-stymie-

smokestack-controls/. 

 300. See Sussman, supra note 254. 

 301. See Denniston, supra note 299.  In Michigan, the EPA estimated that its regulations would cost 

power plants $9.6 billion per year while the resulting benefits from reductions in hazardous air pollutant 



2017] A CLOUD ON THE HORIZON 67 
 

Under such an interpretation, power plant emission standards are determined 

based on available technology, not on a cost-benefit analysis—similar to 

other industry sectors under § 112.302 

Chevron directs courts to defer to agency interpretations of ambiguous 

statutory provisions when the agency has reasonably exercised its regulatory 

expertise.303  Thus, the EPA’s interpretation of power plant regulation under 

CAA § 112 would appear to be given deference under this doctrine.304  The 

majority in Michigan, however, concluded that the “EPA strayed far beyond 

. . . [the] bounds” of reasonable interpretation when reading the statute to 

mean that costs can be ignored when deciding to regulate power plants.305  

The Court found the term appropriate to include costs, and it was therefore 

unreasonable to ignore costs.306 

Assuming review of the CPP reaches the Supreme Court, § 111(d) 

contains unspecific wording, similar to § 112, that is susceptible to 

conflicting interpretations.307  Phrases such as “best system of emission 

reduction” and “standards of performance” do not clearly command the EPA 

to regulate in a specific way and could thus be subject to the Court’s 

interpretation.308 

Michigan potentially played an important role in the future of the CPP 

in the Supreme Court’s grant of a stay, halting the implementation of the 

Plan.309  It has been suggested that the Court was concerned about a repeat of 

Michigan, in which the Court reversed the D.C. Circuit’s ruling, invalidating 

the EPA’s finalized Mercury and Air Toxics Standards to the point of having 

little practical effect.310  In their application seeking a stay, the States contend 

that the Court’s decision in Michigan “starkly illustrates the need for a stay 

in this case.”311  The States further asserted that the EPA assured its 

supporters that the “majority of power plants are already in compliance or 

well on their way to compliance” as a result of the rule not being stayed 

during the years of litigation.312  Thus, the States claimed that the EPA 
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regulations cost power plants nearly $10 billion per year in compliance costs 

before the Supreme Court was even able to review the rule.313 

4.  King v. Burwell Could Undermine the Environmental Protection 

Agency’s Nationalization of Energy Policy 

While not an environmental decision, the Supreme Court’s most recent 

Affordable Care Act (ACA) case, King v. Burwell, could also play an 

important role in determining the fate of the CPP.314  Handed down the week 

before the Michigan decision, the Court declined to give the Internal Revenue 

Service deference under Chevron—although the Court ultimately upheld the 

agency’s interpretation of the statute.315  After ruling that a key clause in the 

ACA was ambiguous, the Court decided to resolve the ambiguity itself 

instead of determining whether the agency’s interpretation was reasonable 

and deferring.316  Chief Justice Roberts explained that Chevron was 

“premised on the theory that a statute’s ambiguity constitutes an implicit 

delegation from Congress to the agency to fill in the statutory gaps.”317  But 

“[i]n extraordinary cases, . . . there may be reason to hesitate before 

concluding that Congress has intended such an implicit delegation.”318 

The Court considered this to be one of those extraordinary cases and did 

not defer to the IRS because the issue, involving national healthcare policy, 

was a “question of deep ‘economic and political significance’” and the IRS 

“has no expertise in crafting health insurance policy of this sort.”319  

Accordingly, the Court did not apply Chevron.320 

Analogous to the treatment of Chevron in King, opponents of the CPP 

argue that Congress would not entrust the decision to implement a regulation 

that radically reduces the use of coal to generate electricity, consequently 

altering a national policy dating back to the Kennedy Administration, to the 

EPA.321  The EPA itself has disclaimed agency expertise over grid reliability 

or energy markets,322 and it would seem to be a reach for the EPA to 
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convincingly assert expertise in power generation and transmission in regards 

to the CPP.323 

King also creates a challenge for the EPA if congressional intent is 

considered open to judicial interpretation.324  In the Congressional Findings 

and Declaration of Purpose, the CAA states, “[A]ir pollution 

prevention . . . and air pollution control at its source is the primary 

responsibility of States and local governments.”325  The EPA, however, 

appears to seek nationalization of the entire country’s electric grid through 

its regulations in the CPP.326  Alternatively, the EPA argues that Congress 

intended it to have the legal tools necessary to regulate all kinds of dangerous 

air pollution and adopted § 111(d) to avoid any gap in the EPA’s authority to 

address such pollutants from the nation’s industrial sources.327 

V.  OPTIONS FOR TEXAS AND OTHER STATES CHALLENGING THE PLAN, 

WEATHER PERMITTING 

States challenging the legality of the CPP are divided over whether to 

suspend or continue compliance planning following the Supreme Court’s 

decision to grant a stay of the rule.328  Pending the eventual decision on the 

merits, states must decide what can be done while the fate of the Plan is to be 

determined.329 

A.  Wait Out the Storm 

Texas has not given any indication that it will develop a state plan.330  In 

fact, Texas Attorney General Ken Paxton celebrated the Supreme Court’s 

staying of the CPP.331  He stated, “The whole point of the stay was to stop us 

from having to provide any implementation plan,” and also added, “[W]e’re 

not moving forward with anything until this case is resolved.”332  However, 

as litigation remains pending, the TCEQ declined to comment on the 
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Supreme Court’s action.333  While the TCEQ Chairman said, in January 2016, 

that Texas is not actively developing a plan, state regulators should possibly 

reconsider.334  State regulating agencies, such as the TCEQ, ERCOT, and the 

Public Utility Commission of Texas (PUC), are in the best position to review 

the rule and evaluate the practical implications for the state.335  Should the 

states’ legal challenges be unsuccessful, Texas state regulators would be in a 

substantially better position than the EPA to develop a SIP.336 

B.  Any Port in the Storm: The Legislative Response to the Clean Power 

Plan 

1.  Too Little, Too Late for the Texas Legislature 

Texas could also adopt legislation to address how it plans to comply 

with the CPP by developing a state plan.337  Any bills directing state 

regulators in Texas (i.e., the TCEQ) to adopt a state plan died in the 84th 

Legislative Session, which ended June 1, 2015.338  Lawmakers are not 

scheduled to convene again until January 2017, after the initial September 

2016 deadline.339  Fortunately, the Supreme Court’s stay let Texas off the 

hook for developing a state plan—at least until all the legal challenges have 

been resolved.340 

Nevertheless, legislatures in twenty-seven states introduced fifty-six 

bills or resolutions regarding the CPP in the 2015 session.341  These state 

legislatures attempted to establish their role ahead of the release of the final 

CPP.342  Legislative actions reflected a wide variety of approaches to address 

potential issues resulting from the Plan.343  Some legislation that has been 

introduced required state plans to be approved by the legislature before their 

submission to the EPA, while other legislation only required state plans to be 
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submitted to the legislature (not requiring legislative approval).344  Some 

states also considered legislation that would charge an entity—such as a 

legislature, committee, task force, or environmental regulatory agency—to 

study the impact of the Plan on reliability, affordable energy, and consumers 

in addition to the feasibility of compliance.345  Other legislative actions 

included prohibiting state plan development until legal challenges are 

resolved, capping rate increases, and establishing market-based compliance 

options.346 

2.  Governor Abbott’s Texas Plan 

Texas Governor Greg Abbott proposed an additional solution for states 

attempting to curb federal power: amend the United States Constitution to 

restore the balance of power between the states and the federal 

government.347  Governor Abbott’s “Texas Plan” proposed amending the 

Constitution through a convention of states, and offered nine constitutional 

amendments, including an amendment that prohibits administrative agencies 

as well as the unelected bureaucrats that run them from creating federal 

law.348  Thus, the Texas Plan would essentially allow states to reject the CPP 

on the basis of it being law created by an administrative agency.349 

Article V of the Constitution requires thirty-four states to hold the 

convention and the support of thirty-eight states for any amendment to 

become law; alternatively, the Constitution could also be amended with a 

two-thirds majority in both chambers of Congress.350  Though the 

Constitution has never been amended as a result of a convention of states, the 

idea has garnered support in conservative circles.351  Amending the 

Constitution, as proposed in the Texas Plan, could be a last ditch effort for 

states to block the CPP.352 
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3.  Too Much Politics, Not Enough Policy: Congressional Attempts to Rein 

in the Environmental Protection Agency 

Attempts to either delay the implementation of the Plan or allow states 

to not submit an initial implementation plan (without negative consequences) 

are currently proceeding in both the United States House of Representatives 

and Senate.353  Successfully passing climate change legislation is extremely 

difficult given the political divisiveness on this issue.354  Utilizing the 

Congressional Review Act, Senate Joint Resolution 24 was Congress’s go at 

blocking the EPA’s Carbon Pollution Emission Guidelines for existing 

sources and nullifying the CPP.355  President Obama vetoed the resolution on 

December 18, 2015, calling the Plan a “tremendously important step in the 

fight against global climate change.”356  Nonetheless, both the Ratepayer 

Protection Act and the Affordable Reliable Energy Now Act (ARENA) are 

currently in the Senate and House, respectively, and, if passed, would be a 

substantial victory for states challenging the Plan.357 

The Ratepayer Protection Act, passed in the House, aims to protect 

businesses and families from increased electricity rates and reduced 

electricity reliability that could potentially result from the CPP.358  The bill 

would also allow for completion of judicial review of the Plan before 

requiring states to comply.359  Lastly, the bill would shield states from being 

required to adopt or submit a state plan and from being forced to implement 

a Federal Implementation Plan if its governor finds a significant adverse 
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effect on the state’s ratepayers or reliability.360  This legislative action would 

be a safeguard to protect both ratepayers and electric reliability across the 

country against the legal uncertainty that surrounds the CPP.361 

The Senate’s ARENA was passed out of the Environment and Public 

Works Committee.362  Under the bill, in order for the EPA to regulate carbon 

dioxide emissions from existing power plants, it must establish state-specific 

model plans demonstrating how each state can achieve the required GHG 

emission reductions.363  Similar to the Ratepayer Protection Act, states are 

also not required to adopt or implement state plans or to comply with a federal 

plan if the Plan is determined to adversely affect electricity reliability, 

electricity ratepayers, or jobs, competitiveness and economic growth.364 

House Resolution 2834 also provides a more creative way of 

undermining the EPA’s authority to regulate GHGs with the CPP.  The bill 

reorganizes the CAA into its own part of the U.S. Code.365  Interestingly, the 

codification picks the House version of § 111(d), prohibiting the EPA from 

regulating additional pollutants from power plants because it already 

regulates mercury from power plants under § 112.366  The bill would thus 

write out the EPA’s authority behind the Plan.367  As a whole, the bill 

provides a roundabout way of reconciling the conflicting statutes as well as 

subverting the EPA’s rule.368 

Addressing the threat of climate change is clearly an important and 

deeply political issue.  The appropriate response, however, deserves a solid 

legislative foundation through laws that elected officials created.369  Congress 

should adopt bills such as these to reclaim legislative power from 

bureaucratic agencies—such as the EPA—acting as lawmakers.370 
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C.  Weather the Storm: Allow Market Forces to Work 

Ultimately, the CPP is not the solution.  Politics and legal issues aside, 

the best approach to achieve carbon emission reductions and the CPP’s goals 

in Texas would be for the EPA to simply let the market work.371  Without 

governmental influences, American electricity generation has become less 

carbon intensive over time—carbon dioxide emissions in April 2015 were 

the lowest of any month since April 1988.372  Reductions like these result 

from market forces.373  Because the United States is the leading producer of 

natural gas in the world, power plants already have an incentive to use the 

abundant and affordable cleaner burning natural gas without the EPA’s 

interference.374 

To comply with the CPP, Texas would be forced to prematurely 

shutdown power plants and dramatically introduce renewable sources onto 

the electricity grid.375  Significant investments have made those power plants 

profitable, reliable, and essential sources of electricity generation.376  

Imposing reliance on renewables too quickly clashes with the traditional and 

successful market principles that Texas relies upon.377  The unreliability of 

renewable resources could lead to those sources being turned down or off to 

ensure grid reliability, causing distortion in the market that could interfere 

with the ability of renewables to be integrated into the grid in the future.378 

Even the Environmental Defense Fund admitted, “Texas will be 88% of 

the way toward compliance with the Plan, merely through existing market 

trends.”379  If existing market trends are allowed to continue, older fossil fuel 

units can be retired as investments and outstanding debts can be paid off.380  

More importantly, ratepayers will not be burdened by severe rate increases 

often caused by premature retirement and stranded investments.381 
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VI.  TAKE A RAIN CHECK ON THE CLEAN POWER PLAN: CONCLUSION 

In creating the CPP, the Obama Administration and the EPA are 

repeating policy mistakes of the past.382  Similar to the FUA, the Plan is an 

overly complicated regulatory action intended to address issues that the 

market is better suited to solve.383  While attempting to mitigate the United 

States’ impact on climate change is a positive step forward, the historic and 

unprecedented limitations on carbon emissions will do more harm than good. 

The costs, both to society and to the legal system, associated with the 

Plan do not justify the benefits.384  States and their citizens will bear the costs 

of the Plan, all for no appreciable benefit.385  Climate change is a global 

problem, and incremental actions in the United States, such as the CPP, will 

have no meaningful impact on the progression of climate change.386  

Furthermore, climate change action should occur through legal means rather 

than through the clouded authority of the EPA.387  Frustration with 

congressional inaction does not justify the EPA’s proposal to restructure the 

country’s electricity markets.388 

As the legal battle eventually unfolds within the coming months or 

years, several forces are at play that could shape the future of the Plan, 

including the 2016 presidential election and the current vacancy on the 

Supreme Court.389  Justice Antonin Scalia died just four days after the 

Supreme Court issued a stay on the CPP.390  All five conservative Justices 

supported the stay, while the four liberal Justices opposed it.391  Because the 

stay is not a ruling on the merits of the case, it is not yet certain how the 

Justices will rule whenever the Plan litigation is before the Court.392  Justice 

Anthony Kennedy, who is often considered the swing vote, supported the 

stay.393  Interestingly, Justice Kennedy sided with the liberal Justices in the 

2007 Massachusetts decision, holding that the EPA has authority to regulate 

GHGs.394 
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The 2016 presidential election adds to the uncertainty created by 

Scalia’s vacancy.395  The D.C. Circuit’s postponement of oral arguments 

makes it very improbable for the Court to issue a decision on the Plan until 

after the November presidential and congressional elections.396  The 

ideological differences between Democratic nominee Hillary Clinton and 

Republican nominee Donald Trump will likely determine the fate of the 

Plan.397  Furthermore, the next president may be charged with the 

responsibility of filling the current vacancy on the Supreme Court and that 

judge—either conservative or liberal—could be the decisive vote on whether 

to uphold the Plan.398  If the Supreme Court hears the CPP case before a ninth 

justice is appointed and is split 4–4, then the D.C. Circuit’s ruling would 

stand.399  However, that is not likely as the Supreme Court would not hear 

oral arguments until next February or March at the earliest or even October, 

depending on how long the D.C. Circuit’s decision takes.400 

Nevertheless, the en banc hearing in September adds an extra layer of 

judicial review that may expedite consideration of the Plan by the Supreme 

Court.401  Initially, with the three-judge panel, the losing party was 

theoretically expected to request a full en banc hearing by the D.C. Circuit.402  

The en banc hearing in September ideally allows the Supreme Court to 

consider the legality of the CPP sooner, possibly in 2017.403 

No matter the outcome of the legal challenges, the CPP will certainly 

prove to be a noteworthy chapter in our nation’s history. 
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