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Sullivan v. Abraham 
No. 14-0987 
Case summary written by Katherine Mendiola, Articles Editor. 
 
JUSTICE DEVINE delivered the opinion of the Court.  
 After Defendant successfully obtained a dismissal in a free speech 
action under the Texas Citizens Participation Act (TCPA), Defendant 
appealed the award of attorney fees. The TCPA provides that the 
prevailing party can be awarded court costs, attorney’s fees, and 
sanctions. Defendant argued that the award granted by the court was 
contradictory to the statutory requirements under the TCPA. The Court 
of Appeals affirmed the award, but reversed and remanded so that the 
trial court could consider whether sanctions would be appropriate. 
Additionally, the appellate court utilized the Declaratory Judgment Act 
to determine that the attorney’s fees could be lessened if “justice and 
equity” so required.  
 The issue before the Court was whether the appeals court 
appropriately limited attorney’s fees under the Declaratory Judgments 
Act by utilizing considerations of “justice and equity.” 
 The Court analyzed the statutory construction of the TCPA and 
determined the TCPA requires a determination of attorney’s fees 
tempered solely by reasonableness, not considerations of justice and 
equity. Therefore, the Court reversed and remanded due to the 
improper determination of attorney’s fees. The case was remanded to 
the trial court for determination of the appropriate award of attorney’s 
fees under the TCPA.  
 
BNSF Railway Co. v. Phillips 
No. 14-0530 
Case summary written by Laura Parton, Articles Editor. 
 
PER CURIAM. 

James Phillips, respondent, worked for petitioner BNSF Railway 
Company for thirty-one years. In 2004, he brought suit to recover 
damages for a latent occupational injury under both the Federal 



Employers' Liability Act (FELA) and Locomotive Inspection Act (LIA). 
Phillips began as a switchman in 1974, and he began riding the 
locomotives as a brakeman four or five years into his career. Phillips 
alleges that poorly maintained seats and "rough riding locomotives" 
resulted in a long-term vibratory exposure and injury to his spine. A 
jury found in favor of Phillips and awarded him $1.9 million in costs 
and damages. The court of appeals affirmed, and BNSF petitioned the 
Supreme Court of Texas for review.  

BNSF argued in its petition that there was no evidence to support 
the jury's findings that Phillips's lawsuit was filed within the statute of 
limitations period. Phillips's FELA claim, which encapsulates the LIA 
claim, carries a three-year statute of limitations. This statute of 
limitations is not an affirmative defense, but rather a burden borne by 
the plaintiff. 

Because the discovery rule applies to a purely latent injury, a 
claim accrues "when the accumulated effects of the deleterious [working 
conditions] manifest themselves," such that "a plaintiff is aware of the 
critical facts concerning his injury and its causation." Although 
generally a question of fact, accrual of a cause of action may be a 
question of law when there is overwhelming evidence that a claim 
violates the statute of limitations. In the instant case, Phillips’s 
condition was diagnosed in 2003, years after he complained of the 
"rough riding railroad engines." The Court found overwhelming 
evidence that Phillips's claim accrued from 2003 at the latest. Thus, his 
lawsuit filed in 2007 was beyond the three-year statute of limitations 
and time-barred. The Court reversed the lower courts' decision and 
rendered a take-nothing verdict for Phillips. 

 
Philadelphia Indemnity Insurance Company v. White 
No. 14-0086 
Case Summary written by Eric Matthews, Articles Editor.  
 
JUSTICE GUZMAN delivered the opinion of the Court, in which 
CHIEF JUSTICE HECHT, JUSTICE GREEN, JUSTICE JOHNSON 
and JUSTICE BROWN joined.  

Carmen White signed an agreement to lease an apartment. The 
agreement contained a reimbursement provision, which stated that the 
tenant must reimburse the landlord for any damage not caused by the 



landlord’s negligence. Soon after moving in to the apartment, White 
acquired assistance from an apartment employee to install a new dryer. 
After installation, the dryer caught fire. White was unable to extinguish 
the fire, which resulted in severe damage to her unit and several 
adjoining units. Philadelphia Indemnity Insurance paid the landlord’s 
claim and sought reimbursement from White. When she did not pay, 
the insurer filed suit.  

At trial, any dryer malfunctions were excluded as causes of the 
fire. The jury also determined that White’s negligence was not the 
cause. Nonetheless, the jury found that White breached the lease 
agreement by failing to reimburse for the loss and awarded actual 
losses to the insurer. White moved for judgment notwithstanding the 
verdict, arguing that the contract provision was ambiguous and against 
public policy. The trial court granted the motion and rendered a take-
nothing judgment. Despite rejecting the ambiguity defense, the court of 
appeals affirmed the trial court’s judgment on public policy grounds. 
The majority held that the provision was void as unenforceable because 
it conflicted with the Property Code. The court reasoned that the 
provision allowed the landlord to shift the responsibility to repair a 
property to the tenant in a situation not expressly permitted by the 
code. 

The Texas Supreme Court considered (1) whether the provision 
was unenforceable on public-policy grounds, and (2) if the provision was 
valid, whether White is liable for damages despite the jury finding that 
she was not negligent. The Court affirmed in part on ambiguity, but 
reversed the court of appeals’ ruling that the provision was 
unenforceable. The majority cited Texas’s long-held public policy of 
protecting the freedom to contract in finding the provision was not void 
on public policy grounds. The agreement could be enforced without 
contravening the Property Code despite its lack of statutory carve-outs. 
The Court also held that White bore the burden of proving liability 
under the contract and that the jury’s negative finding on her 
negligence does not establish such proof.  

JUSTICE BOYD, joined by JUSTICE WILLETT, JUSTICE 
LEHRMANN, and JUSTICE DEVINE, dissenting. 

Justice Boyd’s dissent agreed with the majority that the provision 
was not void as a matter of law. However, the dissent argued that the 



landlord bore the burden of proving that White caused the damage, and, 
absent a jury finding on her responsibility, the landlord cannot recover 
under the agreement. 
 
JUSTICE DEVINE, dissenting.  

In dissent, Justice Devine argued that Philadelphia Indemnity 
could not succeed on its contract claim without proving that White 
breached an enforceable promise. Because there was no jury finding on 
her responsibility for the damages, the insurer failed to prove that she 
breached the agreement.  

CHRISTUS Health Gulf Cost v. Carswell 
No. 14-0362 
Case Summary written by Eric Matthews, Articles Editor.  
 
JUSTICE JOHNSON delivered the opinion of the Court. 

Jerry Carswell passed away while admitted to CHRISTUS St. 
Catherine Hospital. Linda Carswell, his wife, spoke with one of the 
hospital’s directors soon after his death. Carswell said that she 
requested an autopsy be performed somewhere other than St. 
Catherine, such as the medical examiner’s office, to determine what 
occurred, though the director denied that the topic was discussed. After 
a nurse told her the medical examiner’s office would not be performing 
an autopsy, Carswell consented to the hospital’s postmortem 
procedures, including an autopsy without restrictions. Based on a 
preliminary autopsy report, the doctor listed the manner of death as 
“natural.” Carswell sued the hospital and several of the physicians 
(CHRISTUS) for, among other things, medical negligence causing the 
death and for the postmortem actions.  

During discovery, the trial court imposed discovery abuse 
sanctions on CHRISTUS. At trial, the jury found that the hospital did 
not cause the husband’s death, but that it did commit fraud and 
breached its fiduciary duty regarding Linda’s consent for the autopsy. 
The trial court reduced the jury’s exemplary damages and denied 
CHRISTUS’s post-trial re-assertion that the postmortem claims were 
actually health care liability claims (HCLCs) and barred by limitations. 
The court of appeals affirmed, sustaining the decision that the 



postmortem claims were not HCLCs, but also vacated the sanctions on 
CHRISTUS.  

The Texas Supreme Court considered (1) whether the claims 
based on the hospital’s post-mortem actions were health care liability 
claims; (2) if so, whether they were barred by the two-year statute of 
limitations; and (3) whether the court of appeals erred by reversing and 
rendering the discovery sanctions. The Court reversed in part, affirmed 
in part, and rendered judgment for the hospital, holding that the claims 
were health care liability claims barred by limitations and that the 
court of appeals did not err by reversing the sanctions. In holding that 
the postmortem claims were HCLCs, the Court reasoned that the 
claims alleged “departures from accepted standards of ‘professional or 
administrative services’” that were “directly related to health care,” 
according to the Texas Civil Practice and Remedies Code. Because 
Carswell did not plead the postmortem actions until almost three years 
after they occurred, they were barred by the two-year statute of 
limitations. Similarly, the fraud and negligence claims based on those 
actions were recast as HCLCs and barred by limitations. Regarding the 
sanctions, the Court stated that Texas law does not provide for 
sanctions based on how much time courts spend on hearings, so those 
imposed on CHRISTUS were inappropriate.  

 

Hoskins v. Hoskins 
No. 15-0046 
Case Summary written by Laura Parton, Articles Editor. 
 
JUSTICE LEHRMANN delivered the opinion of the Court. 

After the death of her husband, Lee Roy Hoskins Sr., Hazel 
Hoskins was named the executrix of his estate. Hazel and Lee Roy 
owned several corporations, and one of these corporations (the 
Company) held title to real property referred to as Tilden Ranch. Lee 
Roy’s portion of the community property was bequeathed to a marital 
trust. Hazel was both the trustee and a beneficiary of the trust, from 
which she was not permitted to make distributions of income or 
principle to herself. The couple’s two sons, Leonard and Clifton were 
named the trust’s residual beneficiaries. The Company filed for 
bankruptcy, and disputes over the property led to litigation. These 



disputes were settled in an agreement that provided that if any 
disputes over the agreement arose, the parties would attempt to settle 
them by mediation “and, if unsuccessful, by binding arbitration.”  

Leonard later sued Clifton, Hazel, and the Company claiming that 
the Company’s conveyance of Tilden Ranch to Clifton “was fraudulent, 
that it was orchestrated by Clifton as de facto trustee, and that Hazel 
had breached her fiduciary duties to the residuary beneficiaries by 
failing to properly maintain the trust.” The bankruptcy court denied 
Leonard’s request to file suit and ordered the parties to mediation. After 
mediation was unsuccessful, the court appointed an arbiter in 
accordance with the settlement agreement. The parties signed an 
agreement in which they “agreed to a resolution through arbitration 
pursuant to the provisions of the Texas General Arbitration Act (TAA).”  

The arbitrator granted Clifton and the Company’s motion for 
summary judgment on the basis that the claims were barred by 
limitations and that Leonard lacked standing. “[B]efore the arbitrator 
issued a final award, Leonard filed a supplement to his arbitration 
complaint.” No new motions were filed and no additional hearings were 
held. Pursuant to the TAA, Clifton and the Company petitioned the 
trial court to confirm the award. Leonard filed a motion to vacate, and 
among other contentions, argued that “the arbitrator demonstrated a 
manifest disregard of the law by ignoring the bankruptcy court’s 
injunction, deciding questions of fact in a summary judgment 
proceeding, dismissing claims against Clifton that were not pled or 
argued, and ‘disregarding established Texas law.’”  

The trial court denied the motion to vacate and granted Clifton 
and the Company’s petition, holding that their authority to vacate is 
limited exclusively to the grounds specified in the TAA. The court of 
appeals affirmed and the Court granted Leonard’s petition for review. 

The instant issue is one that has cause a split amongst the courts 
of appeals: “whether the TAA permits vacatur of an arbitration award 
on common-law grounds not enumerated in the statute.” In affirming 
the court of appeal’s decision, the Court found the statutory text clear 
and unambiguous; TAA requires the trial court to affirm an award 
unless vacatur under an enumerated ground is available. The parties, 
in their agreement before the bankruptcy court, agreed to be bound by 
the TAA, and manifest disregard is not an enumerated ground for 



vacatur under the TAA. Thus, manifest disregard was not available to 
Leonard as a vacatur ground. 

Finally, the Court turned to whether the denial of hearing on 
Leonard supplemental complaint “substantially prejudiced” Leonard’s 
rights. The Court reviewed each of the additional claims and agreed 
with the court of appeals that they were redundant. 

 
JUSTICE WILLETT filed a concurring opinion.  
 Justice Willett, in his concurrence, joins the majority opinion in 
full. However, he seeks to impress the significance of the Court’s 
holding that common-law vacatur doctrines are not available under the 
TAA. The Texas courts have long disagreed on this issue, an 
uncertainty that is alive and well for “the TAA’s federal counterpart, 
the Federal Arbitration Act.” 
 

Wal-Mart Stores, Inc. v. Forte 
No. 15–0146 
Case Summary written by Morgan Shell, Articles Editor. 
 
CHIEF JUSTICE HECHT delivered the opinion of the Court.  

The Texas Optometry Act provides that “[a] manufacturer, 
wholesaler, or retailer of ophthalmic goods may not directly or 
indirectly . . . control or attempt to control the professional judgment, 
manner of practice, or practice of an optometrist.” Specifically, this 
includes “setting or attempting to influence the . . . office hours of an 
optometrist.” The Texas Optometry Board administers the Act, and in 
turn, the Act authorizes the Attorney General to sue for injunctive 
relief, a civil penalty not exceeding $1,000 for each day that a violation 
occurs, and attorney fees. Section 351.605 states that a person injured 
by a violation of the Act is “entitled to” the same relief and damages. 
 In 1992 Wal-Mart retailers in Texas started operating “Vision 
Centers” and leasing to optometrists office space near the Vision 
Centers. Typically, a lease required each optometrist office to stay open 
at least 45 hours per week or pay $200 per day in liquidated damages. 
In 1995, however, the Texas Optometry Board advised Wal-Mart that 
this requirement was in violation of the Texas Optometry Act.  



Wal-Mart subsequently changed the lease provisions by allowing 
an optometrist lessee to control and insert the daily hours of operation 
in the lease. Additionally, the retail store explained that it would have 
no control over the manners and means in which each optometrist 
performed his/her work. These changes, however, were unsatisfactory to 
the Board who opined that such alterations still failed to comply with 
the Act. In fact, in 1998 the Board explained that any commercial lease 
that referenced an optometrist’s hours whatsoever violated the Act.    

In 2007, four Texas optometrists sued Wal-Mart in federal district 
court. The plaintiffs argued that the retail store violated the Act during 
lease negotiations by giving the optometrists a requisite number of 
hours of operation to include in the lease to obtain approval. Despite the 
plaintiffs’ concession that the hours they included in the lease were 
acceptable, the district court found in the plaintiff’s favor––the court 
instructed the jury that the optometrists did not claim that they 
suffered economic or physical damages and only sought civil penalties. 
The jury subsequently awarded plaintiffs $1000 for each day the 
optometrists’ businesses had operated as well as attorneys’ fees (which 
the district court later reduced by 60%).  

On appeal, Wal-Mart argued that the plaintiffs’ “damages” fell 
within the meaning of Chapter 41 of the Civil Practice and Remedies 
Code and that such penalties awarded to the plaintiffs were exemplary 
and therefore could not be awarded without the recovery of “damages 
other than nominal damages.” The Fifth Circuit ultimately certified two 
questions to this court: 

1. Whether, under the Texas Optometry Act, an action for a civil 
penalty is considered “damages” under Chapter 41 of the Texas 
Civil Practice and Remedies Code.  
 

2. If the civil penalties awarded under the Texas Optometry Act 
are considered  “damages” as defined in Tex. Civ. Prac. & Rem. 
Code § 41.002(a), whether they are considered “exemplary 
damages” such that Tex. Civ. Prac. & Rem.Code § 41.004(a) 
bars their recovery in any instance where a plaintiff receives no 
other damages than nominal damages.  

 



Rejecting the State of Texas’s argument as amicus curiae that the 
Act does not allow a private suit for penalties, the Court acknowledged 
that Chapter 41 “applies to any action in which a claimant seeks 
damages relating to a cause of action.” Although Chapter 41 does not 
directly define “damages,” the Court notes that it uses it in an 
expansive manner to include economic, noneconomic, compensatory, 
future, and exemplary damages, which are all defined. Exemplary 
damages are those “damages awarded as a penalty or by way of 
punishment but not for compensatory purposes.”  
 In determining whether Chapter 41 includes civil penalties, the 
Court considered the circumstances surrounding the enactment of the 
statute. It observed that the statute was enacted to restrict such 
damages and limit recovery relative to compensatory damages. 
Specifically, Chapter 41 limits exemplary damages unless damages 
other than nominal damages are awarded. Finally, Chapter 41 
specifically excludes actions under four statutes and the Texas 
Optometry Act does not fall under one of these specific exclusions.  
 While the optometrists argued that Chapter 41 applies to and 
allows for recovery under both damages and civil penalties, the Court 
fears that such a rule would allow for a “wide, standardless range of 
permissible penalties.” It explained that although civil penalties are 
capped at $1,000 per day, there is no limit to the amount of days that 
the violation can occur. Accordingly, the Court concluded that the 
private recovery of civil penalties falls under the Act and is subject to 
Chapter 41 restrictions. It subsequently held that civil penalties are 
therefore exemplary damages under Chapter 41 and Section 41.004(a) 
bars their recovery when a plaintiff is not awarded damages other than 
nominal damages.  
 Because the plaintiffs did not recover any other damages, Chapter 
41 disallows recovery of such civil penalties as exemplary damages.  
 The court answered “yes” to both certified questions.  
 
JUSTICE BOYD filed a dissenting opinion.  

Justice Boyd agrees with The State, as amicus curiae, that the 
certified questions should not be answered because the majority, 
although with some reservation, relies on the fact that the Texas 
Optometry Act authorizes a private citizen to sue for civil penalties. 
Assuming, therefore, that the premise is incorrect, it is a waste of 



judicial resource to address such questions. Secondly, Justice Boyd 
concludes that civil penalties received under the Act are not “damages” 
or “exemplary damages” under Chapter 41.  

Justice Boyd points to the language of the Act which states that 
“[g]enerally, a statutory penalty or fine is not payable to a private 
litigant.” He reiterates that when a statute is silent in regards to who is 
authorized to file suit for damages, courts will strictly construe the 
language to allow only the “Attorney General or some other 
governmental entity or representative” to file suit. While that Act 
expressly states that a “person injured as a result of a violation ... is 
entitled to” a remedy, the remedy in reference is a suit by the Attorney 
General or Optometrist Board. Likewise, the Act authorizes an injured 
individual to initiate an action for injunctive relief or damages, but this 
still does not authorize a person to sue for a civil penalty. The certified 
question, therefore, is based on a false premise.  

If the Court assumes the premise is correct and it is later 
determined that the premise is in fact incorrect, it would be a waste of 
judicial resources to theorize about the certified question. Justice Boyd 
believes that this threshold question should be decided before the Fifth 
Circuit expends more resources on the question. Accordingly, the 
dissent believes that the Court should decline to answer the Fifth 
Circuit’s certified questions.  

Nevertheless, since the Court chose to address the certified 
question, Justice Boyd believes that Chapter 41 does not apply to civil 
penalties because the language of the statute does not distinguish the 
term “damages” from meaning what it means in all other statutes that 
clearly make a distinction between damages and civil penalties. Civil 
penalties, therefore, can be distinguished from damages or exemplary 
damages under Chapter 41. 

 

Hebner v. Reddy 
No. 14-0593 
Case Summary written by Morgan Shell, Articles Editor. 

JUSTICE BROWN delivered the opinion of the Court. 
A baby girl, R.M.S., who was born by an emergency caesarean 

section on February 11, 2010, died the following day. Her parents were 



Haley Hebner and Darrin Scott (collectively Hebner). On August 12, 
2011, as required by the Texas Medical Liability Act (Act), Hebner sent 
the physician who delivered R.M.S., Nagakrishna Reddy, M.D., a pre-
suit notice letter. Included in the letter was an expert report and 
curriculum vitae of expert Barry Schifrin, M.D. (First Report). The Act, 
however, did not require such a report until 120 days after the filing of 
an original petition. The First Report included Reddy’s treatment of 
Hebner, R.M.S., and Hebner's healthcare-liability claims. 
 On February 22, 2012, Hebner sued Reddy claiming the doctor’s 
negligent treatment was the proximate cause of R.M.S.’s death. Hebner, 
however, mistakenly included with the suit a report that Dr. Schifrin 
prepared for a different case (Second Report). Reddy subsequently 
waited 120-days, the time allotted to serve an expert report, and filed a 
motion to dismiss Hebner’s claim for failure to file an expert report 
within the permissible 120-day period. The trial court denied the claim 
and Reddy filed an interlocutory appeal. 
 The Court of Appeals, however, found that the Second Report 
failed to satisfy the Act and did not constitute the necessary expert 
report. It concluded that the First Report did not “satisf[y] the relevant 
statutory requirements." The Court granted review. 
 In an effort to “identify and eliminate frivolous healthcare[-] 
liability claims expeditiously, while preserving those of potential merit,” 
the Act sets deadlines to “substantiate the underlying healthcare[-
]liability claim with expert reports." A claimant must serve an expert 
report within 120 days of filing the original petition and a defendant 
must file objections no later than 21 days after being served with the 
expert report. While both parties agree that failure to timely serve an 
expert report mandates dismissal, the point of contention is whether 
serving an expert report before filing suit meets section 74.351's expert-
report deadline requirements. 
 The Court rejects Reddy’s reliance on Zanchi v. Lane that a “party” 
to a suit cannot be properly served with an expert report until a suit is 
actually filed. While the court acknowledges in Zanchi that “party” 
means one named in a suit, it explains that the statute never mandates 
that the physicians on the receiving end be a “party” to a lawsuit before 
the claimant can properly serve them with an expert report. The statute 
only requires a claimant to serve a report no later than 120 days after 
claimant files the original petition. Nowhere in the statute does it 



prohibit the claimant from serving an expert report before filing the 
petition. Nor is it in dispute that Hebner served Reddy with a 
qualifying expert report the same day Hebner notified Reddy of the 
impending suit. The Second Report, therefore, is simply a “courtesy 
copy” and dismissing Hebner’s claim simply because the courtesy copy 
was meant for another case does not serve the legislature’s intent to 
“jettison meritless lawsuits” and reduce protracted litigations.  
 If the statute required, under such circumstances, to dismiss 
Hebner’s claim, the court would essentially be disposing of a potential 
meritorious claim and would be admonishing her for showing that her 
claim had merit from the moment she asserted it.  Such a result does 
not comport with the legislature’s intent. Hebner, therefore, properly 
served Reddy with an expert report on August 12, 2011, the same day 
Hebner sent Reddy a pre-suit letter and the trial court did not abuse its 
discretion.  
 Secondly, the Court adopts the proposition that a defendant has a 
duty to object to an insufficient report no later than 21 days after being 
served with process. While Reddy argues that she did not have an 
obligation to object because the Second Report was insufficient to 
constitute a report, the Court already determined that Hebner properly 
served the First Report. Reddy could have objected within 21 days of 
being served with process (which at this point, Reddy already had 
possessed the expert report for six months). She failed to do so and thus 
waived that privilege.   
 The Court reverses the court of appeal’s holding and remands to 
the trial court.  
 
JUSTICE BOYD filed a concurring opinion.  

Justice Boyd agrees with the dissent that the Court is confined to 
the written language of the text and not to its presumed purpose and 
legislative intent. He explains that the actual text of the statute seeks 
to eliminate both frivolous and meritorious claims when an expert 
report is not timely served. The Court, therefore, can’t refuse to dismiss 
a claim simply because it may be meritorious. The ultimate question is 
whether the express text of the statute requires a court to dismiss a 
health care liability claim when the claimant untimely serves an expert 
report, a point in which Justice Boyd disagrees with the dissent.  



 The Act mandates that a claimant serve an expert report "not 
later than the 120th day after the date the original petition was filed." 
While Reddy argued that Hebner served the report before she was an 
actual “defendant,” the statutory language does not expressly prohibit 
service before the defendant is named as a party. Nor does it expressly 
set a start date. It is undisputed, therefore, that Hebner served the 
expert report before the 120-day deadline. 
 Justice Boyd continues to point out that the statute fails to specify 
whether the defendant must be a “party” on the date of service or on 
some other date. Since the defendants were parties when they filed 
their motion to dismiss, the plaintiffs filed the expert report on a “party,” 
thus satisfying the statutory language.  
 While Justice Boyd concurs with the majority’s findings, it 
disagrees with the court’s reliance on anything beyond the express 
language of the statute.  
 
JUSTICE JOHNSON filed a dissenting opinion.  

The statute requires that a claimant "shall, not later than the 
120th day after the date the claim was filed, serve on each party or the 
party's attorney one or more expert reports." The Court recently 
concluded in Zanchi that a “party” is a person named in a lawsuit. The 
statutory period to file an export report, therefore, begins on the date 
the claimant files suit.  

As explained in Zanchi, a “party” is a named person in a filed 
pleading. This definition is consistent with both Black’s Law Dictionary 
and Webster's International Unabridged Dictionary, which define party 
as "[o]ne by or against whom a lawsuit is brought <a party to the 
lawsuit>," and as "the plaintiff or defendant in a lawsuit." Further, 
“defendant” is defined in the Act as a "physician or health care provider 
against whom a health care liability claim is asserted," with no 
reference to whether the physician has been served. 

Reddy was no party to any suit when she received the First Report. 
Hebner knew that they had not yet served the doctor in the pre-suit 
notice letter and understood that the 120-day statutory period would 
not start until Hebner filed the suit. Their attempt to comply with this 
requirement, therefore, was untimely. Additionally, the pre-suit letter 
does not mention an expert report; require Hebner to attach one with 



the letter; or ever imply that serving an expert report before the suit is 
filed will satisfy any requirement under the Act. 

The best method to interpret the legislature’s intent is by reading 
the express text of the Act. The Court must assume that the legislature 
chose these words with purpose. This reasoning is reflected in the Act 
when the legislature distinguishes a health care provider’s status at 
different points in the process of a suit. For instance, the Act provides 
that a person must give notice before filing suit "to each physician or 
health care provider against whom such a claim is being made." There 
is no mention here of a “party” or “defendant.” But then the Act requires 
the court to dismiss a claim if the claimant has not served an expert 
report on  "a defendant physician or health care provider." The Act’s 
language, therefore, does not say what the majority construes it to say. 
 The Court risks crossing over the “dividing line” into legislative 
prerogatives by reading words into the statute. Authorizing pre-suit 
service of a report would result in persons inadvertently waiving their 
objections by default because they were not aware that the express 
statutory language, which allots a defendant a 21-day period to object 
once she is served, actually triggers at the time the report was initially 
served. Reddy ultimately ends up “on the wrong end of the waiver 
determination” because she failed to object when she was not yet 
required to object.  
 Hebner failed to adhere to the Act’s requirements and the suit 
should be dismissed. Justice Johnson would affirm the court of appeal’s 
holding. 
 
Stanfield v. Neubaum 
No. 15-0387 
Case Cummary written by Ryan Mitchell, Staff Member. 
 
JUSTICE GUZMAN delivered the opinion of the Court, in which 
JUSTICE GREEN, JUSTICE JOHNSON, JUSTICE WILLETT, 
JUSTICE LEHRMANN, JUSTICE BOYD, JUSTICE DEVINE, and 
JUSTICE BROWN joined. 
 In September 2006, Jon and Barbara Neubaum (Neubaums) hired 
Thomas Stone and Brenton Stanfield of Stone & Associates, LLP 
(Attorneys), to defend them from a civil suit alleging usury.  The 
Neubaums’ answer included affirmative defenses, but the Attorneys did 



not present evidence or argument regarding those defenses at trial.  
Instead, the Attorneys focused on attacking the other party’s case in 
chief.  The trial judge erroneously overruled an objection by the 
Attorneys at the charge conference that lead to a jury verdict against 
the Neubaums, awarding almost $4 million in damages and penalties.  
The Neubaums received slightly more than $150,000 for their 
counterclaim.  The Neubaums hired new counsel and appealed, 
claiming that the trial court erred in overruling the objection at the 
charge conference.  The Neubaums won the appeal and had the adverse 
judgment reversed.  While the Neubaums retained their counterclaim 
award, they expended over $140,000 on appellate attorney’s fees. 
 The Neubaums sued the Attorneys for legal malpractice, claiming 
that their negligent representation caused the adverse verdict that 
required the Neubaums to pay for unnecessary or enhanced appellate 
attorney’s fees.  The Neubaums asserted that the Attorneys were 
negligent in only focusing on attacking the other party’s case in chief, 
therefore failing to present evidence or argument on the affirmative 
defenses.  The Neubaums contend that this negligence proximately 
caused the additional appellate expenses to overturn the trial court 
judgment.  The Neubaums reasoned that if the Attorneys argued the 
affirmative defenses at trial, then the jury would have returned a 
favorable verdict even with the error by the trial court.  The Attorneys 
obtained summary judgment because they properly preserved the error 
in the trial court, and the court of appeals ruled that the Neubaums 
would have won at trial if the trial court had not erred.  The court of 
appeals reversed and remanded in part, because: (1) the Attorneys 
failed to establish that the Neubaums would not have received a better 
result if they had been represented by a reasonably prudent attorney, 
and (2) that the alleged damages were caused by the trial court error 
rather than the Attorneys’ alleged negligence.  Notably, the court of 
appeals reasoned that expert testimony is necessary to prove that the 
Attorney’s negligence was not the proximate cause of the Neubaums’ 
harm. 

ISSUE: (1) Is judicial error a new and independent cause of the 
plaintiff’s injuries that supersedes the Attorneys’ alleged negligence, 
therefore, negating proximate cause?  (2) Is expert testimony required 
to establish a lack of causation in this circumstance? 



 Looking at the principals of proximate cause, the Court 
determined that when “judicial error intervenes between an attorney’s 
negligence and the plaintiff’s injury, the error can constitute a new and 
independent cause that relieves the attorney of liability.”  The Court 
followed the lead of other jurisdictions, stating that judicial error can be 
a new and independent cause that relieves attorneys from liability as 
long as the error was not foreseeable and that the attorney did not 
contribute to the judicial error.  The Court concluded that if a trial 
court’s error constitutes a superseding cause as a matter of law, no 
expert testimony is required for the Attorneys to negate causation. 
 
JUSTICE HECHT delivered a concurring opinion. 
 Justice Hecht agreed only with the judgment in this case.  He 
believed that the Neubaums suffered an adverse judgment due to the 
trial court’s error and that the Attorneys did nothing to contribute to 
that error.  Justice Hecht disagreed with the requirement that judicial 
error “is a reasonably foreseeable result of the attorney’s negligence in 
light of all existing circumstances.”  He reasoned that an “attorney’s 
negligence might cause an adverse judgment even if it did not 
contribute to the judicial error.” 
 
KBMT Operating Co., LLC v. Toledo 
No. 14-0456 
Case Summary written by Gregory Cotton, Staff Member. 
 
CHIEF JUSTICE HECHT delivered the opinion of the Court, in which 
JUSTICE GREEN, JUSTICE GUZMAN, JUSTICE LEHRMANN, 
JUSTICE DEVINE, and JUSTICE BROWN joined. 
 Minda Lao Toledo, a Port Arthur pediatrician, was disciplined by 
the Texas Medical Board for “unprofessional conduct” when she 
engaged in a sexual relationship with one of her patients—a sixty-year-
old man with whom she had been engaged in a long-term dating 
relationship.  On the Texas Medical Board’s website, Toledo’s profile 
contained a link to the order that Toledo signed which specified the 
nature of her misconduct.  KBMT, a local television station in 
Beaumont, learned about Toledo’s circumstances and ran a thirty-
second report of the Texas Medical Board’s action.  This report ran four 
times in twenty-four hours, but the report did not specify that Toledo’s 



patient was an adult until its final showing.  Toledo then brought suit 
against KBMT and three of its employees, alleging defamation.  Toledo 
argued that by stating she was pediatrician, and by omitting that the 
patient with whom she had sexual contact with was an adult, ordinary 
listeners would have been misled into believing that she had sexual 
contact with a child.   

KBMT moved for dismissal under the Texas Citizens Participation 
Act.  The Act allows for dismissal of a legal action that implicates a 
defendant’s free-speech rights, unless the plaintiff can establish each 
element of her claim with clear and specific evidence.  The trial court 
denied KBMT’s motion for dismissal and the court of appeals affirmed. 
 ISSUE:  Whether KBMT’s report was false, and whether KBMT 
was entitled to dismissal because Toledo was unable to establish a 
prima facie case for each element of defamation? 
 The Court began by noting that the burden was on the plaintiff to 
prove that the defamatory statement was false because a media 
defendant made the statement, and because this was a matter of public 
concern.  The defendant’s statement need not be perfectly true, as long 
as it was substantially true.  The test for this is whether the report—
taken as a whole—is more damaging to the plaintiff’s reputation than a 
truthful broadcast would have been.  This analysis requires a court to 
examine what the “gist” of the report would have meant to an ordinary 
listener, and then to compare that to a completely truthful report.   

The Court then noted that the media has a special privilege to 
report on judicial proceedings without regard to whether the 
information from the proceeding is actually true.  Because of this 
privilege, the gist of the report must only be compared to a truthful 
report of the proceedings, not the actual facts.  Therefore, to avoid 
dismissal under the Texas Citizens Participation Act, Toledo had to 
show, by clear and specific evidence, that KBMT’s report was not a fair, 
true, impartial account of Toledo’s disciplinary proceedings. 
 The Court noted that the Texas Medical Board’s order was 
available on the Board’s website and that the KBMT report included 
the same information provided in the order.  Therefore, KBMT’s report 
was not false in a defamatory sense because the report was an accurate 
and fair report on Toledo’s disciplinary proceedings.  If KBMT’s report 
caused any confusion, then the same possibility of confusion existed as a 



result of the Texas Medical Board’s report of its proceedings and KBMT 
could not be found liable as a result. 

The Court thus concluded that Toledo failed to present evidence 
establishing a prima facie case for defamation because she could not 
prove that KBMT’s report was false and subsequently, that dismissal 
was proper under the Texas Citizens Participation Act. 

The Court reversed the judgment of the court of appeals and 
remanded the case to the trial court for further proceedings. 
 
JUSTICE BOYD delivered a dissenting opinion, in which JUSTICE 
JOHNSON and JUSTICE WILLETT joined. 
 Justice Boyd disagreed with the Court’s holding because he noted 
that it was the jury’s duty to determine whether the broadcasts were 
defamatory and false, not the Court’s.  Furthermore, Justice Boyd 
disagreed that the truth of KBMT’s report should have been measured 
against the Texas Medical Board’s report in this case.  Justice Boyd 
argued that, because the Court had already ruled that no ordinary 
viewer could have interpreted KBMT’s report in a defamatory way, 
there was no reason for the Court to include the disputed issue of 
whether the broadcast’s truth should be measured against the Board’s 
report and not the actual facts.  The Court should have reserved the 
issue for a different case because of the numerous statutory, 
constitutional, and practical concerns that it raises. 
 
Sampson v. Univ. of Tex. at Austin 
No.14-0745 
Case Summary written by Alexandra Brak, Staff Member. 
 
JUSTICE GREEN delivered the opinion of the Court, in which CHIEF 
JUSTICE HECHT, JUSTICE WILLETT, JUSTICE GUZMAN, and 
JUSTICE BROWN joined, and in which JUSTICE JOHNSON, 
JUSTICE LEHRMANN, JUSTICE BOYD, and JUSTICE DEVINE 
joined as to Part III. 
 The events leading to this suit began on the campus of the 
University of Texas at Austin (UT), where the school was hosting a 
tailgate party with the help of Austin’s World of Rentals (AWR) on 
November 21, 2009.  John Sampson, a law professor at UT, tripped on 
an extension cord that was strung across a walkway on the UT campus, 



causing him to tear his rotator cuff.  In the resulting suit brought by 
Sampson, UT filed a plea to jurisdiction, a motion to dismiss and a 
motion for summary judgment based on sovereign immunity under the 
Tort Claims Act (TCA). The Act allows a governmental unit to be 
immune from suit unless an express waiver to immunity in the TCA 
applies. Two such waivers to immunity are when an injury occurs out of 
a condition or use of tangible personal property and premises defects. 
Sampson filed an amended petition arguing that his claim fell under 
both of these waivers to immunity. The trial court denied UT’s 
jurisdictional plea, motion to dismiss and summary judgment motion, 
agreeing with Sampson that immunity had been waived. The Third 
Court of Appeals reversed.  
 The issues in this case were: (1) whether Sampson could petition 
that his injuries were caused by both a condition or use of tangible 
personal property and by a premises defect; and (2) whether Sampson 
proved that UT had actual knowledge of the dangerous condition on the 
premises at the time of the injury. 
 The Court began its analysis of the first issue by noting that the 
government owes the plaintiff only the duty that private citizens owe to 
licensees when the plaintiff claims a premises defect. The duty of care 
owed to a licensee requires that the owner must take ordinary care to 
warn and make reasonably safe a dangerous condition only if the owner 
has actual knowledge of the condition. This actual-knowledge standard 
is higher than that of general negligence, which is the duty of care that 
applies to a tangible personal property claim. The Court stated that, 
according to the common law interpretation of the TCA, Sampson 
cannot plead both tangible personal property and premises defect 
because it allows plaintiffs to circumvent the heightened standard 
required in premises defect claims. The Court also pointed out that it 
has long treated slip-and-fall cases as claims for premises defects. The 
Court analyzed the TCA, its statutory interpretations, and common law 
precedent to decide the first issue. The issue turned on whether the 
contemporaneous use or condition of the tangible personal property 
itself caused Sampson’s fall, or whether the tangible personal property 
created the dangerous real-property condition.  
 Since the extension cord caused the injury when a UT employee 
was not currently using it and it was only considered to be a condition 
on the property, the claim was deemed to be one of premises defect. This 



meant that Sampson could no longer maintain his tangible personal 
property claim, and that the element of actual knowledge was required 
for him to destroy UT’s sovereign immunity under the TCA. 
 The Court then analyzed the second issue, noting that the only 
direct evidence that Sampson had to prove actual knowledge was his 
own allegations. Noting that the evidence produced by Sampson created 
only a circumstantial inference of knowledge, the Court held that 
Sampson did not meet the standard of having a direct or reasonable 
inference of actual knowledge by UT of the dangerous condition on the 
premises. Additionally, The Court even held that there was no 
reasonable inference of actual knowledge when a UT employee found 
the cord unplugged after the injury had occurred, and plugged it back in. 
The Court held that the evidence on the record, at most, showed 
constructive knowledge of a dangerous condition or actual knowledge of 
potential danger. Neither satisfied the standard of actual knowledge. 
Therefore, the Court held that Sampson’s claim was properly dismissed 
for lack of subject matter jurisdiction, an affirmation of the holding of 
the Third Court of Appeals. 
 
JUSTICE LEHRMANN delivered a dissenting opinion, in which 
JUSTICE JOHNSON, JUSTICE BOYD, and JUSTICE DEVINE joined.  
 Justice Lehrmann agreed with the standard used by the Court in 
distinguishing the two claims of tangible personal property and 
premises defect as they relate to waivers of immunity under the TCA. 
Justice Lehrmann also agreed with the Court’s holding that Sampson’s 
claim was properly categorized as one of a premises defect, thus 
requiring proof of actual knowledge of a risk of harm in order to waive 
immunity. Her disagreement stemmed from the Court’s evidentiary 
analysis. She believed that Sampson provided enough evidence to show 
a genuine issue of material fact regarding UT’s knowledge of the risk, 
especially when considering all the evidence in Sampson’s favor. Justice 
Lehrmann concluded that the case was improperly dismissed.  
 
Ineos USA, LLC v. Elmgren 
No. 14-0507  
Case Summary written by J. Ernesto Flores, Staff Member. 
 
JUSTICE BOYD delivered the opinion of the Court. 



 This is a case arising out of a premises-liability claim against a 
premises owner and an employee of the property-owning entity.  In this 
case, Plaintiff Elmgren, a boilermaker employed by Zachary Industrial, 
was severely burned while conducting maintenance on a furnace located 
in Defendant Ineos’s property.  Zachary Industrial was the independent 
contractor that provided maintenance services at Defendant Ineos’s 
plant.   

Elmgren alleged that Ineos knew or should have known that the 
super-heated leak was an unreasonably dangerous condition and that 
Ineos was negligent by failing to provide a safe place and conditions in 
which to work. Ineos and its employee, Pavlovsky, the furnace team 
leader, filed motions for summary judgment asserting protection from 
the Premise Liability Exception granted in Chapter 95 of the Texas 
Civil Practice and Remedies Code.  

Issue 1: Whether Chapter 95 of the Texas Civil Practice and 
Remedies Code (Chapter 95), protects a property owner against 
negligent claims other than those that assert premises liability?  

Chapter 95 provides that a property owner is not liable to a 
contractor, subcontractor, or an employee of a contractor or 
subcontractor who constructs, repairs, renovates, or modifies an 
improvement to real property unless: (1) the property owner 
exercises some control over the manner in which the work is performed, 
other than the right to order the work to start or stop or to inspect 
progress or receive reports; and (2) the property owner had actual 
knowledge of the danger or condition resulting in the personal injury, 
death or property damage and failed to adequately warn. TEX. CIV. PRAC. 
& REM. CODE § 95.003 

The Supreme Court of Texas explained that unlike common law 
where a plaintiff need only prove that an owner should have known of 
the risk or danger, Chapter 95 requires the plaintiff to prove the owner 
“had actual knowledge of the danger or condition.  The Court then 
clarified that this statute protects owners of all negligence claims that 
arise from either a premises defect, or the negligent activity of a 
property owner or its employees.    

Issue 2: Whether Chapter 95 protections apply to claims against a 
property owner’s employee?  
 Reading the plain language of the statute, the Court reasoned that 
Chapter 95 expressly refers to employees as among those who may 



assert a claim, but does not refer to employees as among those against 
whom such a claim might be asserted (a property owner’s employees). 
Using this reasoning, the Court concluded that the definition of 
“property owner” in section 95.001(3) does not include property owner’s 
employees who do not own the property at issue, even if the employee 
held a managerial position.   

The Effect on Respondeat Superior 
Because an employee is not protected under Chapter 95, the Court 

addressed the liability consequences under Respondeat Superior. If a 
property owner is an employer and one of its employees is found liable 
for a claim that is within the course and scope of his employment, the 
property-owning employer is not liable under this doctrine.  The Court 
held that Chapter 95 protects a property owner even against claims 
asserting vicarious liability based on Respondeat Superior.   

 
Morath v. Sterling City Indep. Sch. Dist. 
No. 14-0986 
Case Summary written by Hillary Hunter, Staff Member. 
 
CHIEF JUSTICE HECHT delivered the opinion of the Court, in which 
JUSTICE GREEN, JUSTICE LEHRMANN, and JUSTICE DEVINE 
joined.  
 Texas Education Code section 42.2516 provides for a Foundation 
School Program that aims to allocate state money efficiently to school 
districts across Texas. Under this provision, a formula determines each 
district’s funding. In the event that the funding of a district fell below 
its target revenue, the Foundation School Program would make up the 
difference. In the event that the district exceeded its target revenue, the 
commissioner must take steps to reclaim the excess money, under a 
provision known as the “Clawback Provision.” Additionally, Texas 
Education Code 42.2516 states that a determination by the 
commissioner under this section is final and cannot be appealed.  
 Three school districts claimed that the Commissioner had 
exceeded his authority under this statute when he applied the 
Clawback Provision to their districts. The districts asserted that the 
Clawback Provision applied only to revenues generated from specific, 
enumerated components. The Commissioner contended that while the 
revenues did come from other areas, he did have the authority to 



regulate the revenues of school districts. The Commissioner also 
asserted that his determinations preclude judicial review, and therefore 
the trial court lacked jurisdiction. The trial court granted the Districts’ 
requested relief and denied the Commissioner’s plea to the jurisdiction. 
The Court of Appeals affirmed this decision, stating that the 
Commissioner had acted ultra vires.  
 Issue: Does the “Finality Provision” of section 42.2516 preclude 
judicial review of ultra vires actions? 

The Court held that this provision does preclude judicial review as 
the legislature made the Commissioner’s decision final by statute. The 
Court concluded that “an ultra vires challenge to executive action made 
final by statute could not be brought absent a “manifest”, “conspicuous 
and irreconcilable” conflict between the action and the statutory 
authority asserted by the executive.” The Court determined that the 
Commissioner’s actions were consistent with the statute. The 
Commissioner’s actions, therefore, fell under the Finality Provision, and 
precluded judicial review. The Court reversed the decision of the court 
of appeals, and dismissed the case for lack of jurisdiction.  
  
JUSTICE BROWN delivered a concurring opinion. 
 Although Justice Brown did not agree that the acts of the 
Commissioner were within the scope of the statute, he argued that the 
statute’s Finality Provision applies to all acts, even ultra vires ones. 
Justice Brown relied on previous decisions, which stated that a finality 
provision could apply to acts done under the statute, even if they are 
done in a way the law does not allow. Since there are not irreconcilable 
conflicts between the statute and the actions of the Commissioner, his 
ultra vires actions are subject to the Finality Provision.  
  
JUSTICE JOHNSON delivered a concurring opinion, in which 
JUSTICE WILLETT, JUSTICE GUZMAN, and JUSTICE BOYD joined. 
 Justice Johnson argued that the plain language of the statute in 
question does not allow the Commissioner to take back revenues from 
local property taxes, as they are not enumerated in the statute. Justice 
Johnson stated that the authority granted under the Finality Provision 
does not extend to Commissioner actions, which are not truly under the 
statute, as is the case here regarding clawing back of local property 
taxes. The plain language of the statute precludes any construction in 



which the Commissioner is given more authority. Justice Johnson 
claimed that the plurality read into the statute additional authority 
that was never there.  
 

Centerpoint Builders GP v. Trussway 
No. 14-0650  
Case Summary written by Kate Foley, Staff Member. 
 
JUSTICE LEHRMANN delivered the opinion of the Court, in which 
CHIEF JUSTICE HECHT, JUSTICE GREEN, JUSTICE WILLETT, 
JUSTICE GUZMAN, JUSTICE DEVINE, and JUSTICE BROWN 
joined.  
 Glenmont Madison Beaumont hired Centerpoint Builders as the 
general contractor to build the Beaumont Trace Apartments. 
Centerpoint purchased trusses for the wooden roof, directly from their 
manufacturer, Trussway. An independent contractor, Fernandez, 
stepped on a truss that had been laid out, but not fully installed, and 
fell eight to ten feet, rendering him paraplegic. Fernandez brought suit 
against Centerpoint and Trussway, among other defendants, alleging in 
part that the truss was defective, and settled against all defendants. 
Centerpoint filed a cross-action for statutory indemnity against 
Trussway, the truss manufacturer, alleging that they were legally 
required to indemnify Centerpoint, the truss seller, for their losses 
arising from the Fernandez suit.  

Chapter 82 of the Texas Civil Practice and Remedies Code permits 
the “seller” of a defective product to indemnify the product 
manufacturer for certain losses. The trial court agreed with 
Centerpoint’s argument that it was a “seller” and was therefore entitled 
to indemnity from Trussway. However, the court of appeals reversed in 
part, holding that Centerpoint did not fit the chapter 82 definition of a 
seller and was not eligible to seek indemnity. 

The issue before the Court was whether a general contractor 
qualifies as a seller under chapter 82 and is capable of seeking 
indemnity from a product manufacturer. 

The Court discussed that the scope of a manufacturer’s duty to 
indemnify, owed only to sellers, and examined how the Texas Products 
Liability Act defines a “seller.” The Act defines “seller” as “a person who 



is engaged in the business of distributing or otherwise placing, for any 
commercial purpose, in the stream of commerce for use or consumption 
a product or any component part thereof.” To conclude if Centerpoint 
had the status of seller, the Court examined the specific facts at issue to 
determine whether Centerpoint engaged in the business of selling 
trusses. The Court reasoned that Centerpoint, as a general contractor, 
was not engaged in the business of selling trusses used in the 
construction, but rather involved in the business of rendering 
construction services, and that the materials used, trusses, were only 
incidental to the business. Therefore, Centerpoint was not a truss 
“seller” entitled to seek indemnity from the manufacturer, Trussway, 
under the Texas Products Liability Act. The Court affirmed the court of 
appeals judgment and held that a “general contractor who is neither a 
retailer nor a wholesale distributor of any particular product is not 
necessarily a ‘seller’ of every material incorporated into its construction 
projects for statutory-indemnity purposes.” 

JUSTICE BOYD delivered a dissenting opinion, in which JUSTICE 
JOHNSON joined. 
 Justice Boyd dissented against the holding of the Court because 
the plain language of chapter 82 does not exclude from the definition of 
“seller” persons whose sales of a product are incidental to the services 
they sell. The dissent concludes that Centerpoint was a seller under the 
Products Liability Act’s plain language because they placed trusses in 
the stream of commerce for a commercial purpose. Justice Boyd honed 
in on the ordinary meaning of the statutory language, “engaged in the 
business,” and determines that Centerpoint was engaged in the 
business of selling trusses, regardless of whether or not the truss sales 
were incidental to Centerpoint’s sale of construction services, and that 
Centerpoint was entitled to indemnification of Trussway. 
 
Sw. Energy Prod. Co. v. Berry-Helfand 
No. 13-0986 
Case Summary written by Danny Barber, Staff Member.  
 
JUSTICE GUZMAN delivered the opinion of the Court.  
 Toby Berry-Helfand and her associates (Team Works) created a 
“treasure map” delineating sites with high oil quantity, and marketed 



the findings in hope for an offer. Subsequently, Southwestern Energy 
Production Co. (SEPCO) reached a confidentiality and non-complete 
agreement with Team Works to solely evaluate drilling prospects before 
purchase. This agreement ended on April 1, 2005, and SEPCO never 
extended an offer to Team Works and retained confidential information 
until “sometime before 2008.” In August 2007, SEPCO obtained the 
James Lime formation, a drilling site Team Works showcased to 
SEPCO during the confidentiality agreement, and began drilling. 
Remarkably, SEPCO generated $381.5 million and maintained a perfect 
drilling success rate. 
 In February 2009, Helfand sued SEPCO for misappropriating 
trade secrets, fraud, breach of contract, breach of fiduciary duty, and 
theft of trade secrets. At trial, the jury awarded Helfand more than $40 
million on all claims. On appeal, the court affirmed $11.445 million (3% 
of $381.5 million) actual damages on the misappropriating-trade-secrets 
claim and rendered a take-nothing judgment on evidentiary grounds 
with regard to the other claims. The pertinent issues before the 
Supreme Court of Texas were (1) whether the limitations period 
terminates Helfand’s misappropriation claim and (2) whether sufficient 
evidence exists to support the jury’s award of actual damages.  
 With regard to the first issue, the Court ruled that the “statute of 
limitations [three years] did not begin to run until Helfand knew or 
should have known of facts that in the exercise of reasonable diligence 
would have led to discovery of misappropriation.” SEPCO argued that 
the limitations period began in May 2005, when Team Works requested 
return of their secrets. The court rejected this argument because 
insufficient evidence existed that “Helfand knew or, with reasonable 
diligence, could have discovered SEPCO’s misappropriation of her 
trade-secret information.” 
 Regarding the second issue, SEPCO argued that Helfand’s 
testimony was unreliable and that insufficient evidence existed to 
sustain the jury’s award of $11.445 million. The Supreme Court of 
Texas held that there was sufficient evidence to award actual damages, 
but that the plaintiff must demonstrate “the extent of damages as a 
matter of just and reasonable inference.” Accordingly, the Supreme 
Court of Texas ruled that Helfand’s expert lacked probative value 
because he applied an “incomplete and misleading” 3% overriding 
royalty without taking into consideration other variables. The Court, 



however, overruled the appellate court’s take-nothing judgment in 
regard to the breach-of-contract claim because evidence “supports the 
existence of damages under the ‘value of trade secret’ submission.” The 
Court remanded the case for a new trial on the grounds that sufficient 
evidence was available to support the existence of damages and because 
insufficient evidence existed to sustain the entire amount the jury 
awarded. 
 
City of Dallas v. Sanchez  
No. 15-0094 
Case Summary Written by Garrett Foote, Staff Member. 
 
PER CURIAM.  
 On November 16, 2012, a 9-1-1 call was made at 2:55 a.m. from an 
apartment complex on Mathew Sanchez’s behalf. The caller provided 
the 9-1-1 dispatcher with information as to the apartment number, the 
address, and the nature of the emergency, which was a drug overdose. 
However, the call was disconnected and neither the dispatcher nor the 
caller tried to reestablish connection. Prior to this incident, another 9-1-
1, drug overdose call was made from the same apartment complex, but 
from a different number, for the drug overdose of another individual. 
When the police arrived they attended to the subject of the first 9-1-1 
call, but did not go to Mathew Sanchez’s assistance since they assumed 
that both calls were made for the first subject. Mathew Sanchez passed 
away at 8:40 a.m.  
 Issue: Does the Texas Tort Claims Act waive the City’s immunity 
from suit on account of the City’s telephone system malfunctioning and 
proximately causing Sanchez’s death by preventing him from receiving 
medical care, which potentially could have saved his life?  
 At trial, the City filed a motion to dismiss arguing that the 
plaintiff’s allegations do not invoke a waiver of immunity through the 
Tort Claims Act since there was no misuse of real property (only a 
failure in communication and failure to dispatch an ambulance) and the 
telephone system was not the proximate cause of Sanchez’s death. 
Subsequently, the trial court granted the motion to dismiss on all 
counts except for the 9-1-1 system malfunction.  
 On appeal, the Court of Appeals for the Fifth District of Texas 
held that the plaintiff sufficiently alleged the phone system’s defect 



proximately caused the death of Sanchez and adequately pleaded that 
the City’s immunity was waived.  
 The Texas Tort Claims Act says that governmental immunity can 
be waived in suits for personal injury and death if the death was caused 
by a use or condition of personal or real property and so long as the 
government, if considered a private person, would be liable under Texas 
law. Furthermore, the personal injury must have been proximately 
caused by the use or condition of real or personal property. The 
Supreme Court of Texas stated that in order for proximate cause to be 
satisfied there must be both cause in fact and foreseeability. The 
element at issue here is cause in fact, which requires that the condition 
be a substantial factor in causing the injury and without such condition 
the resulting injury would not have occurred. Ultimately, the Court 
ruled that there was not a proximate cause connection between the 
malfunctioning phone system and the death of Sanchez. The Court 
reasoned that the emergency responders did not check the specific 
apartment unit number provided to them while they were on the scene 
and just presumed that the two calls made were for the same person. 
Additionally, the Court held that the fact six hours passed between the 
time of the call and the time of death further proved that there was not 
a causal connection. Conclusively, the Court ruled that the telephone 
malfunction was just one of a series of factors that lead to Sanchez not 
receiving medical assistance and that ultimately his death was caused 
by “drugs, the passage of time, and misinterpretation of information.”  
 The Supreme Court of Texas reversed the court of appeals, and 
dismissed the case.  
 
In re Phillips 
No. 14-0797 
Case Summary written by Julia Wisenberg, Staff Member. 
 
CHIEF JUSTICE HECHT delivered the opinion of the Court.  
 Petitioner was exonerated by DNA testing after being imprisoned 
for over twenty-five years. The man was indicted for eleven offenses 
related to sexual assaults, sexual abuse, and burglary for incidents 
occurring in May of 1982. After being convicted of two of the charges, 
Petitioner pled guilty to the other nine charges. However, Petitioner 
was never told that one of the victims had identified another man, 



Goodyear, as the assailant before picking Petitioner out of a lineup. 
Additionally, Goodyear had been charged with similar crimes outside of 
Texas. Lastly, Petitioner was never informed that for one of the sexual 
assaults, police had determined he was not the assailant.  
 After the Texas Legislature enacted Chapter 64 of the Texas Code 
of Criminal Procedure, Petitioner successfully petitioned for DNA 
testing and, consequently, was excluded as the perpetrator in his cases. 
The DNA matched Goodyear, who was found to have committed these 
crimes as well as others across the country.  
 Petitioner filed a motion for habeas relief, which a trial court 
granted. The Court of Criminal Appeals concurred and the District 
Attorney dismissed the charges. Petitioner then sought relief under the 
Tim Cole Act (TEX. CIV. PRAC. & REM. CODE §§ 103.001-.154) from the 
Comptroller for wrongful imprisonment compensation and 
compensation for child support he did not pay while imprisoned.   
 Issue: What is the nature of the Comptroller’s authority to 
determine a wrongfully imprisoned individual’s compensation under the 
Tim Cole Act? 
 The Texas Supreme Court held that the Comptroller’s authority is 
“exclusive, ministerial, and subject to review.” The Court explained that 
the Comptroller is provided with this exclusive authority under the Act. 
The Court clarified that the Comptroller’s authority is to determine 
compensation for child support arrearages that accrued while the 
individual was improperly imprisoned. An important distinction exists 
between this determination and the determination of arrearage that 
one parent owes another; the later is determined by a court.  Therefore, 
in the case at hand, the Comptroller was able to determine only the 
amount owed by the State to the Petitioner.  
 The court held that the duty of the Comptroller is “plainly 
ministerial” because the required calculation of money owed to the 
Petitioner requires no discretion. The Court explained that the Act 
expressly provides that the Comptroller’s authority is subject to review 
through a motion for mandamus relief. The Comptroller’s calculations 
are also subject to state law regarding arrearages and interest. For this 
reason, the Court rejected Petitioner’s motion for the Court to calculate 
compensation for child support payments based on the trial court’s child 
support Enforcement Judgment. Instead, “[t]he Comptroller’s 



ministerial duty under the Act is to conduct an independent and 
accurate calculation” of Petitioner’s entitlement.  
 Because the Comptroller’s calculations are subject to review by 
the Texas Supreme Court through an original petition for writ of 
mandamus, which Petitioner had filed, the Texas Supreme Court 
addressed the issue of whether of not the Comptroller had correctly 
calculated Petitioner’s entitlement. The Court held that the interest 
had been properly calculated, but the Comptroller incorrectly limited 
the interest accruals based on an Arkansas statute of limitations; the 
Comptroller had applied this limitation because Petitioner was bound 
by an Arkansas child support order. However, the woman who was 
owed child support payments from Petitioner sued in Texas, and as of 
the date that Petitioner filed his Tim Cole Act claim, Texas did not have 
a statute of limitation for child support arrears claims. Therefore, the 
Court held that the Comptroller had erred in limiting his calculation 
based on a five-year statute of limitations.  

Next, the Court held that the Comptroller had erred by not 
allowing interest to accrue on Petitioner’s pre-incarceration child 
support arrearage. However, the Comptroller properly excluded interest 
that accrued post-incarceration, as allowed by the Tim Cole Act. After 
addressing the four calculation issues disputed between Petitioner and 
the Comptroller, the Court granted relief to the Petitioner, directing the 
Comptroller to correct the legal errors in his calculation.  

 
4Front Engineered Solutions, Inc. v. Rosales 
No. 15-0298 
Case Summary written by Christian Nisttahuz, Staff Member.  
 
CHIEF JUSTICE BOYD delivered the opinion of the Court. 
 Carlos Rosales, a subcontractor, sued Francisco Reyes, a 
contractor, and 4Front Engineered Solutions (“4Front”), a premises 
owner, for negligence, negligence per se, gross negligence, and premises 
liability after after he suffered a forklift accident on 4Front’s premises 
while working with Reyes. A jury found for Rosales on his negligent-
entrustment and premises-liability claims, and assigned 4Front 
seventy-five percent liability, Reyes fifteen percent, and Rosales ten 
percent. The court of appeals reversed and affirmed in part. 
 



 Facts: The accident arose after 4Front hired Reyes to repair an 
outdoor sign that stood at a height of twenty feet in front of 4Front’s 
premises. Reyes then subcontracted with Rosales to help him perform 
this job. Reyes and Rosales borrowed 4Front’s forklift, which Reyes had 
used before, to reach the sign. On the second day of work, as Rosales 
stood on the forklift, Reyes drove the forklift off the edge of a sidewalk, 
causing the lift to fall over; Rosales suffered severe injuries. 
 On appeal to the Court, 4Front challenged the jury’s findings, 
arguing that the court of appeals should have applied Chapter 95 of the 
Texas Civil Practice and Remedies Code, which limits liability of 
premises owners, to the claims. The Court concluded that even if 
Chapter 95 did not apply, the evidence was legally insufficient to 
support the jury’s finding on Rosales’s claims. 
 
Issues:  

1. Must a subcontractor prove that a contractor was more than 
negligent to succeed on a negligent-entrustment claim? 

2. Does a forklift accident constitute a dangerous “condition of a 
premise” under a premise-liability claim when no evidence exists 
that the sidewalk or the sign were dangerous? 

 
 First, the Court stated that under Rosales’s negligent-entrustment 
claims, he had to establish that: “(1) 4Front entrusted the forklift to 
Reyes; (2) Reyes was an unlicensed, incompetent, or reckless forklift 
operator; (3) at the time of the entrustment, 4Front knew or should 
have known that Reyes was an unlicensed, incompetent, or reckless 
operator; (4) Reyes was negligent on the occasion in question; and (5) 
Reyes’s negligence proximately caused the accident.” Though the 
parties did not dispute the first, fourth, and fifth elements, the Court 
found that Rosales did not prove the second and third elements because 
he had only presented evidence of mere negligence. Instead, Rosales 
had to show that Reyes operated or would have operated the forklift 
incompetently or recklessly, and that 4Front knew or should have known 
of Reyes’s incompetent or reckless forklift operation. The Court noted 
that no evidence existed that Reyes had in fact operated 4Front’s 
forklift incompetently during prior projects or even on the first day of 
work, which could have put 4Front on notice of Reyes’s incompetence or 



recklessness. Moreover, Reyes’s lack of training or certification did not 
establish this incompetence or recklessness.  
 Second, under the premises-liability claim, the Court found that 
because no evidence existed that the conditions of the sign or the 
sidewalk were dangerous, this claim failed. The danger had arisen from 
“the contemporaneous use of the tangible property,” and not from the 
dangerous “condition of the premises.” Thus, the claim was for negligent 
“use” of the premises, rather than for premises liability. The court noted 
that even if the sign or the sidewalk were in dangerous conditions, 
however, it would not impose liability because of their open and obvious 
nature.  
 The Court thus reversed on all of Rosales’s claims against 4Front 
and remanded the case to the trial court to determine the disposition of 
his claims against Reyes.  

 
Byrdson Servs., LLC v. S. E. Tex. Reg’l Planning Comm’n 
No. 15-0158 
Case Summary written by Shelby Broaddus, Staff Member. 
 
JUSTICE WILLET delivered the opinion of the Court. 
 After Hurricane Ike, the federal government provided disaster-
relief funds to many states.  The Texas Department of Housing and 
Community Affairs distributed its share of the federal funds to local 
governmental entities such as the South East Texas Regional Planning 
Commission (Commission).  The Commission was created under chapter 
391 of the Local Government Code and was charged with the 
administration and management of disaster-recovery programs.  

Under a contract, Texas provided the Commission with $95 
million to provide homeowner-repair services to households in the area. 
The Commission was permitted to subcontract the repair work so the 
Commission entered into several contracts with Byrdson Services, LLC. 
Because a dispute arose between the Commission and Byrdson 
regarding the quality of Byrdson’s work, Byrdson sued for payments 
allegedly due. The Commission filed a plea of governmental immunity, 
and Byrdson countered that chapter 271 of the Local Government Code 
waived immunity.  The Commission contended that because their 
contract with Byrdson did not state the essential terms “for providing 
goods and services to the local governmental entity” that the chapter 



271 waiver of immunity did not apply. Specifically, the Commission 
contended that citizens benefited from the contracts, not the 
Commission.  

The trial court denied the plea and the court of appeals reversed 
stating that governmental immunity was not waived. 

ISSUE: Does the suit fall within Chapter 271 of the Local 
Government Code, which waives governmental immunity if a contract 
provides goods or services to a local governmental entity?  
  The Supreme Court of Texas held that the chapter 271 immunity 
waiver applied to the transactions. The Court stated that the contracts 
provided the requisite services to the Commission and were covered by 
the immunity waiver. The agreements between the parties provided 
services to the Commission because Byrdson performed services that 
the Commission would have otherwise been obligated to perform itself 
under its contract with the State. Accordingly, the agreements provided 
real and direct services to the Commission that fall within chapter 271 
of the Local Government Code. 
 The Court determined that although citizens were the ultimate 
beneficiaries of the services, this circumstance did not render the 
contracts outside the scope of chapter 271. Specifically, the Court stated 
that because the developers “contracted to construct, develop, lease, and 
bear all risk or loss or damage to the facilities[,]” that the Commission 
still maintained contractual obligations to the State.  Further, the 
Court reasoned that the Commission was not required to obtain a 
property interest under the statute and that the statute was written to 
expansively cover agreements so long as the services under the contract 
are provided “to” the governmental entity. 


