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This article summarizes both reported and unreported Fifth Circuit
cases that address significant procedural issues during the survey period of
July 1, 2009, to June 30, 2010. For convenience of the reader, the cases are
organized by rule of procedure, with earlier rules summarized first. Most of
the summaries contain a brief factual background and the legal reasoning
used to arrive at the Fifth Circuit's conclusion on issues interpreting the
Federal Rules of Civil and Appellate Procedure. This article is intended as
a reference, and the reader is encouraged to review the entire case in order
to fully comprehend the precedent, substantive issues, and the Fifth
Circuit's underlying analysis.
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TEXAS TECH LAW REVIEW

I. RULE 4(a): LOPEZ DOMNGUEZ V. GULF COAST MARINE & ASSOCIATES

In the Dominguez case, the Fifth Circuit held that a notice of appeal
filed after announcement of a conditional judgment may relate forward
under Rule 4(a) to the point where the judgment is entered.' On May 29,
2009, the district court issued an order conditionally dismissing a case on
Appellees' motion as long as Appellees agreed to several conditions,
including submitting to another foreign jurisdiction.2 On June 26, 2009,
Appellees filed a stipulation agreeing to the terms required by the district
court that would make actual the conditional dismissal. Three days later,
on June 29, 2009, Appellants filed an appeal of the order fearing that their
thirty days to appeal may be getting ready to expire because the conditional
order was granted on May 29th.4 On July 7, 2009, the district court entered
the order dismissing the case.5 One week later, the judge recused himself
because he owned stock in one of the companies that was a party to the
lawsuit.6 The district court vacated his July 7th motion to dismiss, and the
case was reassigned to the chief judge of the district.7 The Fifth Circuit
held that it had jurisdiction to consider the June 29th appeal.

The Fifth Circuit found that the order from the district court did not
become final and appealable until it was entered on July 7, 2009.9 Even
though Appellants filed their appeal early, the appeal related forward to July
7th under Rule 4(a)(2).' 0 Rule 4(a)(2) states that a "notice of appeal filed
after the court announces a decision or order-but before the entry of the
judgment or order-is treated as filed on the date of and after the entry.""
In this case, the district judge structured the conditional dismissal such that
once the stipulation was entered by Appellees, there was nothing left to do
but enter the order dismissing the case, which is what happened.12 Thus, on
July 7, 2009, the Fifth Circuit obtained jurisdiction of the case and made it
impossible for the district court to vacate the motion to dismiss a week
later.13

1. Lopez Dominguez v. Gulf Coast Marine & Assocs., 607 F.3d 1066, 1072-73 (5th Cir. May
2010). In this article, the authors refer only to rules found in the Federal Rules of Civil and Appellate
Procedure. Thus, Rule 4(a) refers to Rule 4(a) of the Federal Rules of Civil Procedure; rules found in
the Federal Rules of Appellate Procedure are referred to, for example, as Appellate Rule 5.

2. Id. at 1069-70.
3. Id. at 1070.
4. Id.
5. Id.
6. Id.
7. Id. at 1071.
8. Id at 1071-72.
9. Id. at 1072.

10. Id.
I1. FED. R. APP. P. 4(a)(2).
12. Lopez Dominguez, 607 F.3d at 1072.
13. Id. at 1073.
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II. RULE 15

A. Sanders-Bums v. City of Plano

In Sanders-Burns, the Fifth Circuit analyzed Rule 15(c) to determine
whether altering the capacity in which a police officer was sued-from his
"official capacity" to his "individual capacity"-relates back to the prior
complaint for purposes of the statute of limitations.14 The Fifth Circuit
considered similar cases decided by the Sixth, 5 Seventh, 6 Eleventh," and
District of Columbia Circuits 8 that addressed comparable issues.19 Even
though the circuit courts' holdings are different, the Fifth Circuit concluded
that it is due to different facts, rather than a circuit split.20

The mother of a man who died of positional asphyxia originally filed a
lawsuit under 42 U.S.C. § 1983 against a police officer in his official
capacity.21 Nine months later, Appellant requested leave to amend her
complaint when she realized that she mistakenly failed to sue the police
officer in his individual capacity. 22  The district court granted leave to
amend.23  After Appellant amended the complaint, Appellee moved to
dismiss the individual claims because the claims were barred by the statute
of limitations.24 The district court granted the motion to dismiss because
the amended complaint did not relate back to her prior complaint and was
time barred.25 Appellant appealed to the Fifth Circuit.26

The Fifth Circuit determined whether Appellant's amended complaint
related back to the original complaint by applying Rule 15(c). 27  For
Appellant's complaint to relate back under Rule 15(c), the Fifth Circuit
determined that the following elements must be met:

(1) [I]t must arise from the same transaction or occurrence as the original
pleading . . . and (2) . . . the party named in the amended pleading must
have both received sufficient notice of the pendency of the action so as not
to be prejudiced in preparing a defense, and have known or should have

14. Sanders-Burns v. City of Plano, 594 F.3d 366, 370 (5th Cir. Jan. 2010).
15. See Lovelace v. O'Hara, 985 F.2d 847 (6th Cir. 1993).
16. See Hill v. Shelander, 924 F.2d 1370 (7th Cir. 1991).
17. See Colvin v. McDougall, 62 F.3d 1316 (11th Cir. 1995).
18. See Atchinson v. District of Columbia, 73 F.3d 418 (D.C. Cir. 1996).
19. See Sanders-Burns, 594 F.3d at 375-77; supra notes 15-18.
20. Sanders-Burns, 594 F.3d at 377.
21. Id. at 369-70.
22. Id. at 370.
23. Id.
24. Id.
25. Id
26. Id.
27. Id. at 373.
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known that but for a mistake of identity the party would have been named
in the original pleading.28

The Fifth Circuit found that the parties did not dispute whether the amended
complaint arose out of the same occurrence as set forth in the original
complaint, so the first condition was satisfied.29 The second condition was
also satisfied.30 The Fifth Circuit found that the police officer had sufficient
notice of the action because he was served personally with the original
action.3 1 Further, the police officer answered the original complaint by
asserting defenses that could only be asserted in his individual capacity.32

The Fifth Circuit interpreted this as showing that the attorney representing
the police officer is likely to have told him that he may have been sued in
his individual capacity. 33

Even though the Sixth Circuit raised serious concerns about the need
for plaintiffs to properly name the person they are suing, the Fifth Circuit
decided that the police officer could still retain a personal attorney or adopt
a different case strategy on remand.34 For these reasons, the police officer
had sufficient notice and was not prejudiced by the amended complaint.3 5

Similarly, the police officer should have known that Appellant made a
mistake by only suing him in his official capacity, instead of a strategic
decision, because Appellant alleged punitive damages (which are typically
unavailable in official capacity suits), alleged deliberate indifference based
on the police officer's individual actions, and alleged in the prayer that
judgment be entered against the police officer in his individual capacity.
On the basis of notice, lack of prejudice, and knowledge of the mistake, the
Fifth Circuit concluded that Appellant's amended complaint did relate back
under Rule 15(c). 37

B. Murray v. Fidelity National Financial

In Murray, the Fifth Circuit refused to apply the holding of Zeidman v.
J. Ray McDermott & Co.38 to motions for leave to amend class action
complaints.39  Appellant filed a class action lawsuit alleging that several
title insurance companies had overcharged consumers for the recording of

28. Id.
29. Id. at 377.
30. Id. at 378-80.
31. Id. at 378.
32. Id. at 379.
33. Id.
34. Id.
35. Id.
36. Id.
37. Id. at 380.
38. Zeidman v. J. Ray McDermott & Co., 651 F.2d 1030 (5th Cir. 1981).
39. See Murray v. Fid. Nat'1 Fin., 594 F.3d 419, 422 (5th Cir. Jan. 2010).
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documents.4 After filing suit, Appellant requested leave to amend its class
action complaint under Rule 15(a)(2) in order to add new proposed class
representatives. 4 1 Appellees provided the proposed class representatives a
check that paid off their claims in full as soon as Appellees learned of the

42new proposed class representatives. Appellees moved to dismiss
Appellants' claims, and the district court granted the motion to dismiss.4 3

On appeal, Appellants argued that the holding of Zeidman should be
applied to prevent Appellees from blocking the addition of new class
representatives by paying off the proposed representatives that Appellants
identified in their motions for leave to amend." As a general rule,
purported class actions become moot when all of the named plaintiffs are
satisfied and no class has been certified. 45 The Fifth Circuit recognized an
exception in the Zeidman case.4 In Zeidman, the Fifth Circuit would not
allow paying the named plaintiffs of a class action to moot the case when a
timely filed motion for class certification was concurrently filed with the
court.47

The Fifth Circuit refused to apply Zeidman to the Rule 15(a)(2) motion
for leave to amend.48 The court held that Appellants could have filed a new
complaint and consolidated the cases to prevent Appellees from paying off
the proposed class representatives. 4 9 The Fifth Circuit rejected Appellants'
argument that adding class representatives through Rule 15(a)(2) promoted
judicial economy more than filing a new lawsuit.o

III. RULE 21: ACEVEDO V. ALLSuP'S CONVENENCE STORES

Acevedo is an example of a case stretching the procedural boundaries
of the joinder rules to their breaking point.5 ' In this case, the Fifth Circuit
held that while the district court did not abuse its discretion in denying mass
joinder of 800 claimants under Rule 21, the district court erred in
dismissing the entire lawsuit for misjoinder.5 2

Previously, Appellant Acevedo and 800 current or former employees
of Allsup's Convenience Stores, Inc. across the Southwest opted into a
representative action against their employer seeking payment of unpaid

40. Id. at 420.
41. Id
42. Id at 421.
43. Id.
44. Id
45. See, e.g., id
46. See, e.g., id.
47. See, e.g., id. at 421-22.
48. Id. at 422.
49. Id.
50. Id.
51. See Acevedo v. Allsup's Convenience Stores, 600 F.3d 516, 516 (5th Cir. Mar. 2010).
52. Id.
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wages and overtime under the Fair Labor Standards Act, 29 U.S.C. §§ 201-
19.5

After the district court decertified the representative action and
dismissed Plaintiff-Appellants' claims, they filed the instant case seeking
joinder of all dismissed plaintiffs in a single lawsuit advancing the same
claims against Appellee Allsup's. 5 4

The district court again dismissed their claims, stating that Appellants
were not properly joined as plaintiffs in a single action because their claims
against different Allsup's stores across the Southwest were too dissimilar to
proceed in a single action.5s But, the district court did rule that separate
lawsuits could proceed joining all Appellants who worked at the same
Allsup's store. 6 Acevedo and her fellow appellants then filed the present
appeal.s?

First, the Fifth Circuit noted that joinder rulings are not usually
directly appealable because they are not considered final orders, but the
Fifth Circuit concluded that the unusual circumstances of the instant case
granted it appellate jurisdiction." Second, the Fifth Circuit stated that
typically misjoinder can be remedied by either (1) dropping misjoined
parties on such terms as are just, or (2) severing misjoined parties and
proceeding separately.59 Third, the Fifth Circuit reasoned that this case was
"atypical" because the district court violated Rule 21 by dismissing the
claims of all plaintiffs, and because of this error, the Fifth Circuit
determined that the district court's misjoinder was final and appealable.o

The Fifth Circuit held that the district court did not abuse its discretion
in denying mass joinder of Appellants.6 Yet it was error to have dismissed
the entire action for misjoinder.62 The Fifth Circuit therefore reversed the
dismissal of Acevedo's claims and the claims of any Appellant who had
worked at the same store as Acevedo, remanding the case to district court.6 3

53. Id. at 518.
54. Id.
55. Id. at 519.
56. Id
57. Id.
58. Id.
59. Id. at 520 (citing DirecTV, Inc. v. Leto, 467 F.3d 842, 845 (3d Cir. 2006)).
60. Id.
61. Id.
62. Id.
63. Id. at 522.
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IV. RULES 23(f) & 6(a)(1)(B) & APPELLATE RULE 5: HARPER V. AMERICAN
AIRuNES, INC.

In an unpublished opinion, the Fifth Circuit in Harper made it clear
that it is not going to allow a grace period for litigants to adjust to a "simple
change in the calculation of an appellate deadline."64

In Harper, on December 16, 2009, the district court entered its order
denying class certification.6 ' Appellant Harper petitioned the Fifth Circuit
under Rule 23(f) and Appellate Rule 5 for permission to appeal the district
court's denial of his motion for class certification.66  The Fifth Circuit
dismissed Appellant's petition because it was filed outside the fourteen-day
deadline provided by Rule 23(f).67 Further, the Fifth Circuit stated that
Rule 23(f)'s deadline for filing a petition to permit an appeal is "strict and
mandatory."68

Effective December 1, 2009, Rules 23(f) and 6(a)(1)(B) were amended
"to provide for a fourteen day deadline including Saturdays, Sundays, and
legal holidays."69 In contrast, "[t]he old rules imposed a ten day deadline,
excluding Saturday, Sundays, and legal holidays."7 o

Appellant filed his petition on December 31, 2009. Under the old
counting rules, Appellant's petition would have been considered timely
filed because of the exclusion of the weekends and the Christmas holiday.7 2

Yet, under the new counting rules, days are days. Therefore, Appellant
Harper's petition was deemed untimely.73

The Fifth Circuit declined to extend their discretion under
28 U.S.C. § 2074(a), finding no legitimate reason for applying the old rules
when it is "just and practicable" to apply the new rules.74

V. RULE 41(a): BAILEY V. SHELL WESTERN E&P, INC.

In Bailey, the Fifth Circuit held that a district court may not refuse to
grant a voluntary dismissal sought before an answer or motion for summary
judgment has been filed by requiring that the dismissal be with prejudice.

64. See Harper v. Am. Airlines, Inc., 371 F. App'x 511, 512 n.2 (5th Cir. Mar. 2010).
65. Id. at 512.
66. Id.
67. Id.
68. Id. at 512.
69. Id. at 512 n.2.
70. Id.
71. Id. at 512.
72. Id. at 512 n.2.
73. Id.
74. Id. (citing United Indus. v. Simon-Hartley, Ltd., 91 F.3d 762, 766 n.8 (5th Cir. 1996)).
75. Bailey v. Shell W. E&P, Inc., 609 F.3d 710, 719 (5th Cir. June 2010), cert. denied, 131 S. Ct.

428 (2010).

2011] 903
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The parties in Bailey had a decade-long legal battle over an oil field.76 In
one of the recent, related lawsuits, the party who filed the suit agreed to
dismiss a defendant under Rule 41(a)(1)(A)(i), which allows a plaintiff to
dismiss a claim without court order as long as a notice of dismissal is filed
before the opposing party has answered or filed a motion for summary
judgment.77 The district judge, exhausted from the years of litigation,
refused to grant the dismissal unless it was with prejudice because the
district judge did not want another similar lawsuit filed in another court.
The Fifth Circuit ruled that a Rule 41 is a dismissal as a matter of right.
As such, the district court erred by making it a condition of the dismissal
that the plaintiff dismiss the case with prejudice.80

VI. RULE 44.1: NORTHROP GRUMMAN SHIP SYSTEMS V. MINISTRY OF
DEFENSE OF THE REPUBLIC OF VENEZUELA

The Northrop case originated as a breach of contract action by
Northrop Grumman Ship Systems, Inc. against the Ministry of Defense of
the Republic of Venezuela (the Republic) involving Northrop's work to
overhaul and retrofit two navy frigates for the Republic.8 ' The contract
included an arbitration-forum clause as well as a litigation-forum clause that
the agreements would be resolved in, and by, the courts of Venezuela. 82

After several years of litigation, Northrop filed suit in federal district court
in Mississippi, to which the Republic failed to respond, and a default was
entered.83 Later, Northrop moved to compel the Republic to arbitrate, but
requested that the arbitration take place in the United States due to the
political unrest in Venezuela.8 The district court ordered arbitration in the
United States and when the Republic failed to respond, the court appointed
an arbitrator on the Republic's behalf.8

Four months into the proceedings, the Republic retained counsel who
moved to dismiss for lack of personal and subject matter jurisdiction and to
vacate the order compelling arbitration outside of Venezuela. 6

Subsequently, the arbitration was stayed and the parties unsuccessfully
mediated before a magistrate judge. But ongoing negotiations took place

76. Id at 716.
77. Id at 719.
78. Id.
79. Id.
80. Id.
81. Northrop Grumman Ship Sys. v. Min. of Def. of Rep. of Venez., 575 F.3d 491, 493-94 (5th

Cir. July 2009).
82. Id. at 494.
83. Id.
84. Id.
85. Id.
86. Id.
87. Id. at 494-95.
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and one of the Republic's attorneys, Richard Scruggs, allegedly agreed to a
settlement that resolved all the claims between the parties and by which the
Republic would pay Northrop $70 million. The court then dismissed the
case based on the settlement.89

But the Attorney General of Venezuela sent a letter of protest
objecting to the settlement.90 The Republic then moved to vacate the
dismissal order, arguing that it had not approved the settlement and that
Scruggs did not have authority to enter into the agreement.9 ' The Republic
retained new counsel who filed a notice pursuant to Rule 44.1 that it
intended to rely on Venezuelan law with regard to the issue of Scruggs's
authority to settle. 92 Northrop argued that the motion was untimely.93 The
district court denied the motion to vacate and the Republic appealed.9 4

In the present action, the Republic appealed the determination that it
failed to provide timely notice under Rule 44.1.9 Rule 44.1 provides that
"[a] party who intends to raise an issue about a foreign country's law must
give notice by a pleading or other writing."96 The Fifth Circuit noted that
this "rule is intended to avoid unfair surprise" and "not to set any definite
limit on the party's time for giving the notice of an issue of foreign law."97

Further, if the applicability of foreign law is not obvious, then notice is
sufficient if it gives the opposition time to research the foreign law.
Citing the Advisory Notes to the Federal Rules of Civil Procedure, the Fifth
Circuit outlined factors that should be considered in determining whether
notice was reasonable including: (1) the stage the case had reached at the
time of the notice; (2) the reason the party gave for the failure to give earlier
notice; and (3) the importance of the issue of foreign law to the case as a
whole.99

In the present case, Northrop did not allege that it was prejudiced by
the delay.'" Moreover, Northrop had nearly five months to respond to any
discrepancies in the Republic's interpretation of Venezuelan law.' 0

Furthermore, the issue of foreign law was critical to the case as a whole in

88. Id. at 495.
89. Id.
90. Id.
91. Id.
92. Id.
93. Id.
94. Id.
95. Id.
96. FED. R. Civ. P. 44.1.
97. Northrop, 575 F.3d at 496-97 (internal quotations and citations omitted).
98. Id at 497 (citations omitted).
99. Id

100. Id.
101. Id
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that the applicability of Venezuelan statutes to the issue of Scruggs's
authority would ultimately affect the enforceability of the settlement.' 02

Therefore, the Fifth Circuit found that the district court abused its
discretion by relying solely on the length of the delay, concluding that the
Republic's Rule 44.1 notice should have been accepted given the lack of
prejudice to the opposing party and the importance of the issue to the
case. 103

VII. RULE 54: BANK OFLOUISIANA V. SUNGARD AVAILABILITYSERVICES

In Bank of Louisiana, the Fifth Circuit, in an unpublished opinion,
found that it was not error to consider Appellee SunGard's motion for
attorneys' fees, costs, and interest after the fourteen-day window provided
in Rule 54 because Appellant Bank of Louisiana was put on sufficient
notice that attorneys' fees, costs, and interest were still at issue in the
case. 1"

The Fifth Circuit affirmed the district court's order awarding
attorneys' fees, costs, and interest to Appellee pursuant to its contract with
Appellant. 05  The district court awarded the fees, costs, and interest
following the Appellant's prior unsuccessful appeal of Appellee's claim on
the merits.'06

In the present case, Appellant argued that the district court erred in
granting attorneys' fees because Appellee filed its motion outside the
fourteen-day window permitted by Rule 54.107 Rule 54 states that unless a
statute or a court order provides otherwise, a party must file a motion for
attorneys' fees no later than fourteen days after the entry of
judgment.'0 8 Yet, a district court may waive the timing requirements of
Rule 54 if proper notice exists that attorneys' fees remain at issue in the
case.109

Both parties stipulated that after the Fifth Circuit affirmed the district
court on appeal, but before a mandate was issued, Appellee reiterated its
demand to Appellant for attorneys' fees."10 Thereafter, Appellant
responded and disputed the demand."' The Fifth Circuit found that these
actions, together with Appellee's pleadings and its reservation of fees in its

102. Id.
103. Id. at 498.
104. Bank of La. v. SunGard Availability Servs., 375 F. App'x 539, 542 (5th Cir. Mar. 2010).
105. Id.
106. Id.
107. Id.
108. FED. R. CIv. P. 54(d)(2)(B).
109. Bank of La., 375 F. App'x at 542 (citing Romaguera v. Gegenheimer, 162 F.3d 893, 895 (5th

Cir. 1998)).
110. Id
I 11. Id.
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first motion for summary judgment, put Appellant sufficiently on notice
that attorneys' fees and other damages were an unresolved issue in the
case.112 Therefore, the Fifth Circuit found that the district court did not err
in considering Appellee's motion for fees, costs, and interest after the
fourteen-day window provided in Rule 54.'13

VIII. RULE 54(c): RATHBORNE LAND Co. V. ASCENT ENERGY, INC.

In Rathborne, the Fifth Circuit stated that Rule 54(c) provides that a
final judgment should grant the relief to which each party is entitled even if
the party has not demanded that relief in its pleadings, holding that the
district court did not abuse its discretion in relieving a party from a pretrial
stipulation where there was substantial evidence to the contrary."14

In Rathborne, the parties stipulated in their pretrial order, as an
uncontested material fact, that Appellee Rathborne Land Company was the
lessor of the property at issue." 5 But, according to Appellant Ascent
Energy, Inc., Appellee did not own and was not the lessor of the property at
stake." 6 Yet, two of Ascent's officers testified at trial that they agreed to
this pretrial stipulation."'7  Only after the close of evidence at trial did
Appellant move to submit additional evidence and raise the issue of
mistaken parties."'8  The district court denied Appellant's motion to
dismiss, but did recognize that Appellant preserved the issue for appeal.' 9

Typically, a party is bound by stipulations because stipulations
between the parties to a lawsuit are similar to a contract.120 Yet, the Fifth
Circuit has recognized that the "trial court has not only the right but the
duty to relieve a party from a pretrial stipulation where necessary to avoid
manifest injustice and adjudications based on the [supporting] theory, or
where there is substantial evidence contrary to the stipulation."' 2'

The Fifth Circuit stated that in this case, the "substantial evidence
contrary" to the stipulation is the fact that both parties participated in an
ongoing evidentiary dispute that lasted through oral argument.122 Further,
exhibits in evidence supported both sides of the mistaken-party argument.123

112. Id.
113. Id.
114. Rathborne Land Co. v. Ascent Energy, Inc., 610 F.3d 249,262-63 (5th Cir. June 2010).
115. Id. at 262.
116. Id.
117. Id.
118. Id.
119. Id.
120. Id. at 262 (citing United States v. McKinney, 758 F.2d 1036, 1047 (5th Cir. 1985)).
121. Id. at 262-63 (alteration in original) (quoting Coastal States Mktg. v. Hunt, 694 F.2d 1358,

1369 (5th Cir. 1983)).
122. Id. at 263.
123. Id.
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Therefore, the Fifth Circuit remanded this factual determination to the
district court.12 4

IX. RULE 65(d): STATE INDUSTRIAL PRODUCTS CORP. V. BETA TECHNOLOGY

In this case, the Fifth Circuit held that Rule 65 may be used to enforce
a consent judgment as if it were an injunction against a nonparty.125
Appellant State Industrial Products Corporation employed a chemical
salesman named Thomas Gene Hayden.12 6 As part of the requirements of
his employment with Appellant, Hayden signed an agreement promising
not to use Appellant's confidential customer information for a period of
eighteen months after his employment ended.12 7 Hayden resigned from his
job at State in 2001.128 Months later, Appellant sued Hayden for allegedly
breaching the agreement.129 The parties settled their dispute, in part, by
reinstating the eighteen-month period starting in June of 2002.130

After the settlement, Hayden accepted a similar job with Appellee Beta
Technology, Inc.'31 In 2002 and 2006, Appellant moved to have Hayden
held in contempt for violating the parties' June 2002 consent judgment and
order while he was working for Appellee. 3 2 Both the 2002 and 2006
contempt allegations were settled; however, in 2007, Appellant sued
Appellee for allegedly failing to monitor Hayden's sales or otherwise insure
that he was complying with the consent judgments."' The district court
granted summary judgment in favor of Appellee on all of Appellant's
claims, including Appellant's claim that Appellee was in contempt of the
2002 consent judgment to which only Hayden and Appellant were
parties.134

The district court ruled that Appellee was not a party to the lawsuits
between Hayden and Appellant and, therefore, could not be held in
contempt for failing to adhere to the consent judgment.135 The Fifth Circuit
applied Rule 65, which controls injunctions and restraining orders.'3 6 Even
though the consent judgment was not "explicitly labeled an injunction," the
Fifth Circuit concluded that the settlement between Hayden and Appellant

124. Id.
125. State Indus. Prods. Corp. v. Beta Tech., 575 F.3d 450,457 (5th Cir. July 2009).
126. Id. at 453.
127. Id.
128. Id.
129. Id.
130. Id.
131. Id,
132. Id.
133. Id.
134. Id.at452.
135. Id at 457.
136. Id.
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was "clearly injunctive in nature."'3 7 Because the elements of injunctive
relief were present, Rule 65 governed the consent judgment."'

The Fifth Circuit held that the case should be remanded to the district
court to determine whether Appellee was in active concert or participation
with Hayden and whether Appellee received actual notice of the consent
judgment by "personal service or otherwise."'3 If this requirement of Rule
65 was met, then Appellee could be held in contempt based on a consent
judgment to which it was not a party.140 The Fifth Circuit's ruling makes
any injunctive relief in a consent judgment enforceable against other
industry competitors as long as those competitors are sent notice of the
judgment. 141

X. APPELLATE RULES 4(a)(1)(A) & 26(a)(4): TAMEZ V. MANTHEY

In Tamez, the Fifth Circuit found that the notice of appeal was timely
filed under Appellate Rule 4(a)(1)(A), recognizing for the first time that
Texas Independence Day 42 was considered a "legal holiday" for purposes
of Appellate Rule 26(a)(4).143

In Tamez, the family members of a pretrial detainee sued various
police officers and prison officials pursuant to 42 U.S.C. § 1983 alleging
that the defendants violated the Fourteenth Amendment by being
deliberately indifferent to the detainee's need for medical care.'" While in
custody, the detainee died from acute cocaine intoxication when a bag of
cocaine that he swallowed before his arrest burst in his intestines.145 The
district court granted Appellees' motion for summary judgment on the
§ 1983 claim; Appellant family members appealed.146 On appeal, the
procedural issue of whether the notice of appeal was timely filed turned on
whether March 2nd, Texas Independence Day, was considered a legal
holiday.147

137. Id.
138. Id.
139. Id. at 457-58.
140. Id. at 458.
141. See id.
142. For those readers not native to Texas, Texas Independence Day celebrates the adoption of the

Texas Declaration of Independence. With this act, settlers in Mexican Texas officially broke from
Mexico and created the Republic of Texas on March 2, 1836. Note that Texas Independence Day is not
a floating holiday but rather is always celebrated on the 2nd of March.

143. Tamez v. Manthey, 589 F.3d 764, 769 (5th Cir. Dec. 2009) (citing TEx. GOv'T CODE ANN.
§§ 662.003(b)(2), 662.021 (West 2004)).

144. Id. at 766.
145. Id.
146. Id.
147. Id. at 769.
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Under Appellate Rule 4(a)(1)(A), a party must file a notice of appeal
within thirty days of a district court's entry of judgment.148 Further, under
Appellate Rule 26(a)(3), "the last day of the thirty-day period cannot be a
Sunday or a legal holiday." 4 9 The district court entered judgment on
January 30, 2009, thirty days from which was Sunday, March 1, 2009.50
But, the appellant family members did not file their notice of appeal until
Tuesday, March 3rd.s'5 Regarding the appropriate filing date, the Fifth
Circuit concluded that Monday, March 2nd, Texas Independence Day, was
a "legal holiday" for purposes of Appellate Rule 26(a)(4).152 Therefore, the
Fifth Circuit found that the notice of appeal was timely filed.' 53

XI. CONCLUSION

In the cases reviewed in this survey period, the Fifth Circuit addressed
a range of civil procedure rules. The Fifth Circuit stressed the Rules' role
in preventing surprise on an opposing party, from Rule 15 in Sanders-Burns
to Rule 44.1 in Northrop to Rule 54 in Bank ofLouisiana. The Fifth Circuit
considered a case under the amended rules on timing and clearly signaled it
would stand by the "days are days" policy. In State Industrial Products, the
Fifth Circuit held that a consent judgment may be enforced against a
nonparty as if it were an injunction under Rule 65. Finally, Texans may be
pleased that the Fifth Circuit, too, recognized Texas Independence Day as
an official legal holiday.

148. Id. at 769 n.1.
149. Id.
I50. Id.
151. Id.
152. Id. at 769.
153. Id (citing TEX. GOV'T CODE ANN. § § 662.003(bX2), 662.021 (West 2004)).
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