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Case Summary written by Kylie Rahl, Staff Member.

JUDGE JOHNSON delivered the opinion of the court in which JUDGE
MEYERS, JUDGE KEASLER, JUDGE HERVEY, JUDGE ALACALA,
JUDGE RICHARDSON, and JUDGE NEWELL joined. JUDGE
KELLER and JUDGE YEARY concurred.

During his arrest for public intoxication, Robert Ehrke, the
appellant, discarded a cigarette pack. The arresting officers retrieved
the pack and believed the substance inside was methamphetamine. The
Texas Department of Public Safety laboratory tested the substance in
the cigarette pack and determined it was 1.6 grams of
methamphetamine.

A jury found the appellant guilty of possession of more than one
gram but less than four grams of methamphetamine. The jurors
sentenced appellant to seventy-five years in prison because the
possession occurred in a drug free zone, which increased the minimum
and maximum confinements.

Prior to trial, the appellant filed multiple motions requesting
independent testing of the alleged controlled substance to determine the
welght and composition. The appellant argued that the weight of the 1.6
grams justified independent testing because it was close enough to the
lower punishment threshold of .99 grams. The appellant even offered to
pay the cost of the independent testing. The trial court denied the
motions, finding that “the defendant has not shown a particularized
need for independent scientific testing, or that the result of a scientific
test would change based on who performed the test, or that an
independent expert would be a significant factor at trial.” Even though
the trial court denied the motion for independent testing, it did state
that it was “required to allow defendant’s counsel to inspect and
examine any alleged controlled substance.”

After his sentencing, the appellant appealed. The court of appeals
held the trial court did not err when it refused to appoint an
independent expert to examine the substance. Specifically, the court of



appeals found the appellant failed to make the required “preliminary
threshold showing with facts or evidence that the expert’s testimony
will likely be a significant factor in his defense or the State’s
prosecution.”

Issues: (1) Whether the appellant, whom was charged with
possession of a controlled substance, had the right to inspect or have an
independent expert analyze the controlled substance. (2) Did the court
deny the indigent appellant due process and effective assistance of
counsel by refusing to allow and pay for an independent expert to retest
the weight and composition of the alleged controlled substance?

Even though the Texas Code of Criminal Procedure Article
39.14(a) states that a defendant must show good cause before the court
will order the State to “produce and permit the inspection of evidence
material to any matter involved in the action[,]” the Court of Criminal
Appeals explained that the right to inspect an alleged controlled
substance does not require a showing of good cause. Specifically, it does
not require a showing of good cause because a trial court is required to
permit inspection when the substance is material to the defense of the
accused. The court’s holding clarified that in any controlled substance
case the substance is material to the defense of the accused; therefore,
the right to inspect is absolute and the trial court must permit the
ispection. The court additionally noted that in two instances a trial
court 1s not required to grant an independent inspection. Those
instances “involve situations in which either the original testing of the
substance used up the entire sample or the request was not timely.”

In this case, the court determined that the trial court used the
wrong standard. The trial court stated that appellant’s counsel had the
right to inspect the controlled substance, but it further required the
appellant show good cause in order to have an independent expert
analyze the controlled substance. The Court noted that the correct
standard 1s “the materiality of the evidence.” Because the appellant
timely filed a motion to inspect and the controlled substance is material
to appellant’s defense, he had an absolute right to an independent
inspection. The court also explained that the trial court narrowly
interpreted the word “inspection” under Article 39.14(a). The court
clarified that that the word “inspect” is not limited to a wvisual
examination of the object. The word “inspect” includes the right to
perform a chemical analysis on the controlled substance. Therefore, the



court held the trial court erred in refusing to allow the appellant to
obtain independent testing of the controlled substance because it used
the wrong standard.

As for the second issue of whether the State is required to appoint
an independent expert to retest the substance, the court stated “the
burden is on the defendant to provide concrete reasons for why the
expert should be appointed.” The court further explained that the
“absolute right” of inspection in a controlled substance case does not
provide the absolute right of a state-appointed expert.

Here, the appellant’s reason for requesting an inspection was to
verify the substance was actually over .99 grams of methamphetamine
because if it were lower than .99 grams, his range of punishment would
be substantially lower. The Court explained that the appellant did not
show reason to doubt the original analysis, and, further, he failed to
present any information that demonstrated there was a scientific issue
in this case. Because of these reasons, the court found the appellant had
not provided a significant issue of fact to require the court to appoint an
expert. As a result, the court held the trial court did not abuse its
discretion when it refused to appoint an independent expert.

Therefore, even though the court held the trial court properly
refused the appointment of an expert, the court reversed and remanded
the judgment of the court of appeals because it did abuse its discretion
in denying testing at the appellant’s expense.

Butler v. State

No. PD-0456-14
Case Summary written by Aaron Powell, Staff Member.

JUDGE YEARLY delivered the opinion of the court in which
PRESIDING JUDGE KELLER and JUDGES MEYERS, KEASLER,
HERVEY, ALCALA, RICHARDSON and NEWELL joined. JUDGE
JOHNSON concurred in the result.

A trial court convicted Appellant Billy Dean Butler of aggravated
kidnapping after he confined Ashley Salas, his girlfriend, in a house the
couple shared and subjected her to physical violence beginning the
night of August 18, 2011, and continuing into the following morning.
Prior to trial, though, Salas offered a written statement to the
appellant’s attorney stating that two women, not Butler, had attacked



and injured her. On cross-examination however, Salas admitted that
she had fabricated the statement after learning she was pregnant with
Butler’s child.

The trial court admitted an exchange into evidence that allegedly
took place between Butler and Salas after the attack and before trial.
The State sought to lay the proper predicate to authenticate the
exchange by offering testimony from Salas.

Issues: (1) Whether a reasonable jury could have concluded that
Butler was in fact the author of text messages coming from 361-215-
3899. (2) Whether Salas’s fabricated statement discredited any
testimony she made regarding the authenticity of the text messages.

The court explained that authentication requires the existence of
“evidence sufficient to support a finding that the matter in question is
what its proponent claims.” Tex. R. Evid. 901(a). The court noted that
text messages may be authenticated in a number of ways “depending
upon the unique facts and circumstances of each case, including
through the testimony of a witness with knowledge or through evidence
showing distinctive characteristics.” A witness’s association of a cell
number with the individual in question may suggest that the individual
authored the messages in question, although that fact alone may be too
tenuous to permit a finding of authenticity. In that case, other
corroborating details may bridge the gap and permit an inference of
authenticity. = These corroborating details may include the text
message’s “appearance, contents, substance, internal patterns, or other
distinctive characteristics” that provide a basis from which a reasonable
juror could find authenticity. Tex. R. Evid. 901(b)(1).

In this case, the court held that there was such a basis. Salas
testified that Butler’s phone number was the same number found on the
state’s exhibit. Butler also had reason to think of Salas as a “snitch,” as
per the text exchange, because Salas was “likely going to be the
principal witness against him at his upcoming trial.” Further, another
text indicated a belief that Salas had gone to the police. The Court
asked “[w]ho else other than Appellant might have complained—one
week before appellant’s trial—that Salas had ‘fuck[ed] [him] over” and
“run to the cops[?]” Most importantly, Salas testified that Butler had
called her intermittently over the approximately eight-minute text
exchange. All these circumstances, the court held, would have made it
reasonable for the jury to conclude that Butler was the individual



sending the text messages to Salas. Accordingly, the court of appeals
erred by overturning Butler’s conviction on the basis that no reasonable
juror could have found that Butler was indeed the author of the
messages.

The court further explained that it was irrelevant that Salas’s
cross-examination revealed her fabrication of the statement that two
women—not Butler—assaulted her. Despite Butler’s insistence that
this inconsistency discredited all Salas’s authenticity testimony, the
court explained that “[n]Jothing in Rule 901 suggests that a witness
whose credibility has been questioned in some way is precluded by that
fact from sponsoring evidence as a ‘witness with knowledge.”



