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Per Curiam. Presiding Judge Keller filed a concurring opinion. 
 The Court held Section 33.02(b) of the Texas Penal Code 
unconstitutional. The State filed a motion for rehearing on three grounds. 
The Court denied all three grounds, but addressed solely the contention that 
the Court erred by finding Penal Code Section 33.02(b) unconstitutional 
without first providing notice to the attorney general, as is required under 
Section 402.010 of the Texas Government Code. 
 
Section 402.010 provides: 
 
(a) In an action in which a party to the litigation files a petition, motion, or 
other pleading challenging the constitutionality of a statute of this state, the 
court shall, if the attorney general is not a party to or counsel involved in the 
litigation, serve notice of the constitutional question and a copy of the 
petition, motion, or other pleading that raises the challenge on the attorney 
general either by certified or registered mail or electronically to an e-mail 
address designated by the attorney general for the purposes of this section. 
Notice under this section must identify the statute in question, state the 
basis for the challenge, and specify the petition, motion, or other pleading 
that raises the challenge. 
 
(b) A court may not enter a final judgment holding a statute of this state 
unconstitutional before the 45th day after the date notice required by 
Subsection (a) is served on the attorney general. 
 
(c) A court’s failure to file or serve notice as required by Subsection (a) does 
not deprive the court of jurisdiction or forfeit an otherwise timely filed claim 
or defense based on the challenge to the constitutionality of a statute of this 
state. 

(d) This section or the state’s intervention in litigation in response to notice 
under this section does not constitute a waiver of sovereign immunity. 

The Court held that sections (a) and (b) of Section 402.010 are 
unconstitutional as a violation of separation of powers. Under Armadillo Bail 
Bonds v. State, 802 S.W.2d 237 (Tex. Crim. App. 1990), the Court held that 



the legislative branch unduly interfered with the legislative branch in 
enacting 402.010 because it attempts to suspend a court’s power to enter final 
judgment. Noting that “[e]ntering a final judgment is a core judicial power,” 
the Court stated that the 45-day time frame is constitutionally intolerable. 
Furthermore, because subsection (a) would be rendered meaningless without 
subsection (b), the Court held that both subsections are unconstitutional 
violations of separation of powers. 

P.J., Keller, Concurring 
Presiding Judge Keller concurred to point out that the length of the 

delay has no bearing on the constitutionality of the statute. Keller would 
adopt her 3-part test from her dissent in State v. Condran: “(1) the remedy for 
failing to meet the deadline seriously disrupt the [court’s] ability to perform 
duties, (2) the deadline cannot be justified as necessary to effectuate a 
superior constitutional interest, and (3) the [court] did not contractually 
submit to the deadline.” Here, the deadline prevents courts from performing 
a court judicial function, there is no conflicting constitutional interest, and 
courts have not contractually submitted to the deadline. Thus, Presiding 
Judge Keller joined the judgment of the Court. 

 
 
Berry v. State 
No. PD-1416-12 
Case Summary written by Leonardo De La Garza, Staff Member. 
 
ALCALA, J., delivered the opinion of the Court in which KELLER, P.J., 
MEYERS, WOMACK, JOHNSON, HERVEY, and COCHRAN, JJ., joined. 
PRICE and KEASLER, JJ., concurred. *Note: concurring opinions are noted, 
but are not yet available. 

Appellant owned a blind and shutter franchise, Budget Blinds, in San 
Antonio between 2004 and 2005. In 2004, customers complained that 
appellant had taken orders for payments but failed to deliver. After receiving 
multiple complaints, Budget Blinds terminated appellant’s franchise 
agreement and compensated complaining customers. Afterwards, appellant’s 
business operations continued, as did his practice of taking payments without 
delivering products. Appellant was arrested and charged with aggregated 
misapplication of fiduciary property (fiduciary conviction) and aggregated 
theft; he was subsequently convicted on both counts. On appeal, appellant 
argued that there was insufficient evidence to support the fiduciary 
conviction because he was not acting in a “fiduciary capacity.” The court of 
appeals disagreed, interpreting the term based on its plain and common 
meaning and concluding that appellant acted in a fiduciary capacity with 
respect to the customers. In particular, the court of appeals justified its 
conclusion because appellant accepted customer payments for particular 



purposes pursuant to the agreement that money was to be used for the 
benefit of the customers.  
 Issue: Did the court of appeals err in concluding that appellant acted in 
a fiduciary capacity when he agreed to deliver blinds or shutters to 
customers, took payments accordingly, and failed to deliver those goods and 
services? Is appellant entitled to a new punishment hearing when one of the 
convictions is reversed on appeal, the fiduciary conviction, for insufficient 
evidence?  

The court held that the term “fiduciary capacity,” as it appears in 
Texas Penal Code          § 32.45(a)(1)(C) and (b), encompasses only special 
relationships of confidence or trust in which one party is obligated to act 
primarily for the benefit of another. Thus, there was insufficient evidence to 
establish that appellant was acting as a fiduciary.  

Agreeing with the appellant, the court concluded that the agreement 
with customers constituted a mere contract, not a fiduciary relationship. The 
court undertook a statutory analysis of the phrase, “Acting in a Fiduciary 
Capacity” found in Texas Penal Code § 32.45(b). The statute did not define 
the phrase, so the court interpreted it based on its plain meaning. Thus, the 
court agreed with the lower court’s definition: one who is required to act for 
the benefit of another person, who owes duties of good faith, trust, confidence, 
et cetera. The court, however, noted that Texas courts have generally held 
that everyday arms-length transactions, including contracts to sell goods and 
services, do not create fiduciary relationships. This is because these 
transactions involve mutual benefit, not one party acting solely for the 
benefit of another. Furthermore, the court notes that its interpretation is 
consistent with an understanding that the term “fiduciary” encompasses 
special trust-based relationships. Thus, the court limits the court of appeals’ 
broad interpretation of the fiduciary capacity phrase.  
 Addressing the case at hand, the court held that the appellant’s 
ordinary business relationship with his customers was insufficient to 
establish a fiduciary relationship. No evidence demonstrated that appellant 
was a confident, or that there was any special relationship requiring him to 
act primarily in the interest of his customers. Contrary to the State’s 
arguments, the court concludes that the customers’ subjective trust in the 
appellant was also insufficient to establish a fiduciary relationship because 
appellant’s deception had no bearing on whether he was acting in a fiduciary 
capacity. Thus, the court concluded that the court of appeals cited correct 
definitions of “fiduciary,” but erred in its application of those definitions.  
 Regarding the second issue, the court held that appellant is not 
entitled to resentencing on the theft conviction. The court agreed with the 
State that Ex Parte Mills squarely applied. In that case, the court rejected a 
similar argument to that set forth by appellant, emphasizing that the facts of 
the case did not reflect that the jury’s verdict of guilty on one count affected 
the punishment assessed in the other count. The record in that case reflected 



separate punishment for each count. The court concludes that, under these 
facts, appellant was dealt two sentences, one for each count, to run 
concurrently. Furthermore, appellant failed to argue that the lower court’s 
consideration of the misapplication count contributed to the sentence on the 
theft charge. Ultimately, the court reversed the judgment of the court of 
appeals on the fiduciary capacity issue, but it upheld appellant’s theft 
conviction.  
 
 
Rubalcado v. State 
No. PD-0195-13 
Case Summary written by Megan Kateff, Staff Member. 
 
Presiding Judge Keller delivered the opinion of the Court in which Judges 
Price, Womack, Keasler, Hervey, Cochran, and Alcala joined.  

In 2002, the appellant became romantically involved with the mother 
of “J.S.” J.S.—a minor at the time the original complaint was filed—was the 
alleged victim in this case. The family initially lived in Midland, Midland 
County, but in 2004, moved to Odessa, Ector County. J.S. filed a complaint in 
Ector County that accused the appellant of aggravated sexual assault of a 
child. Appellant was arrested, released on bail, and a criminal investigation 
began in Midland County. As part of the criminal investigation, Midland 
County law enforcement—not Ector County law enforcement—requested that 
J.S. make a number of phone call to the appellant for the purpose of eliciting 
incriminating statements from him regarding the sexual assault. 

J.S. made three phone calls in total, all facilitated and recorded by the 
Midland Police Department. During the phone calls, J.S. asked a number of 
questions in an effort to elicit a confession from the appellant, such as “So if I 
go back home, it will be different?”, “Can I ask why you were doing those 
things to me?”, “Why did you have sex with me?”, and “Do you agree that we 
have to change, that you can’t . . . have sex or no more touching?”. The last 
question took place during the third phone call, in which the appellant cut off 
J.S. to answer in the affirmative. Finally, the appellant stated that “[J.S. 
had] nothing to be afraid of.”  
 At trial, during J.S.’s testimony, the State offered the three phone calls 
into evidence. The defense objected on the grounds that the recording violated 
the appellant’s Sixth Amendment right to counsel, because the detective 
facilitating the recordings knew the appellant had an attorney at that time, 
and J.S. was acting as an agent of law enforcement when she made the phone 
calls. The trial judge overruled the objection, and the recordings were played 
to the jury.  
 On appeal, the appellant again argued his right-to-counsel claim, 
urging that the detective must have known he had an attorney at the time of 
the recordings. The appellant reasoned that the detective was aware of the 



pending Ector County case and must have known the appellant was on bond. 
The appellant also noted that he referred to his attorney in the second 
recording. Appellant also contended that because Midland and Ector 
Counties are contiguous jurisdictions and their criminal investigations 
involved the same alleged victim and perpetrator, the detective must have 
been aware he had an attorney. In the alternative, the appellant argued that 
the Odessa Police Department’s actual knowledge of his having an attorney 
should be imputed to the Midland Police Department, and that J.S. was an 
agent of both counties’ law enforcement, making her actions in violation of 
his right to counsel. The court of appeals rejected the appellant’s arguments, 
concluding that the Fifth Amendment rule of imputation did not extend 
outside the context of custodial interrogation, because the danger of police 
badgering would not be present. The court also concluded that the rule 
appellant argued for would unduly burden law enforcement during their 
investigations, forcing them to constantly check with multiple other law 
enforcement entities to see if a suspect had been arrested elsewhere and if 
that suspect was represented by an attorney. The court of appeals finally 
concluded that there was no evidence to suggest that the Midland and Odessa 
Police Departments were coordinating their investigations.  
 Issue: Was the appellant’s Sixth Amendment right to counsel violated 
when the complaining witness in the case (J.S.) contacted the appellant and 
elicited incriminating statements from him, after the appellant made bail, 
was released from incarceration, and was represented by an attorney? 
 Before the Court of Criminal Appeals, the appellant first argued that 
Massiah v. United States should govern the case. He argued that the 
knowledge of the law enforcement in Ector County should be imputed to law 
enforcement in Midland County. He finally argued that, under Thompson v. 
State, because this was an Ector County prosecution and not a Midland 
County prosecution, his right to counsel had attached. The State argued that 
because the phone calls were part of a Midland County investigation—
unrelated to the Odessa charges—the right to counsel had not attached. The 
State also contended that Massiah was distinguishable because, unlike 
Massiah, appellant in the present case had not been indicted at the time of 
the phone calls. Also, unlike Massiah, the entity that charged the appellant 
(Odessa law enforcement) was different from the eavesdropping entity 
(Midland law enforcement). The State finally argued that appellant’s claims 
amounted to a “Pandora’s Box” of claims from other defendants charged with 
similar crimes in different jurisdictions. 

The court first discussed Massiah v. United States, and another similar 
case, Maine v. Moulton, concluding from both cases that the proper Massiah 
inquiry is “whether, after the Sixth Amendment right to counsel has 
attached, the government has knowingly circumvented the defendant’s right 
to counsel by using an undisclosed government agent to deliberately elicit 
incrimination information.”  



As to the first portion of the Massiah inquiry, the court held that the 
appellant’s Sixth Amendment right to counsel had attached—with respect to 
the Ector County charges—before the recorded phone conversation took 
place. Because the Sixth Amendment right to counsel applies only to offenses 
for which the prosecution has been initiated, though, the question then 
became whether the recordings at issue involved offenses that were separate 
from the Ector County charges. Employing the Blockburger Same-Elements 
Test and other double jeopardy doctrines, the court held that although the 
Sixth Amendment right to counsel had not attached to any offenses 
committed solely in Midland County, the present case involved only an Ector 
County prosecution. The court previously held in Thompson v. State, though, 
that the right to counsel may be violated by the elicitation of evidence of 
extraneous offenses if that evidence is used in the prosecution for which 
charges had been pending. The court noted that this holding may have been 
called into question by the Supreme Court’s decision in Kansas v. Ventris, 
which held that the Massiah right to be free of uncounseled interrogation is 
infringed at the time of interrogation, regardless of the nature of the offenses 
involved. Assuming Thompson’s holding was called into question, the Court 
of Criminal Appeals went on to distinguish the present case, in that during 
the recordings, there was no attempt by J.S. to distinguish between the 
Midland and Odessa offenses, nor was there any indication by the appellant 
of such a distinction. The court recognized that evidence elicited in criminal 
investigations may have dual uses, as evidence of both charged and 
uncharged crimes, and therefore found that the appellant’s Sixth Amendment 
right to counsel had attached with respect to the recordings in their entirety, 
based on their relevance to the Ector County prosecutions. 

Borrowing the Supreme Court’s language in Moulton, the next part of 
the Massiah inquiry was whether the State knowingly circumvented the 
appellant’s right to counsel. The court agreed with the appellant’s argument 
on this issue that the knowledge of the Ector County law enforcement should 
be imputed to the Midland County law enforcement. In doing so, the court 
relied on Michigan v. Jackson, which held that the State is responsible, in the 
Sixth Amendment context, for all of its actors. Although Montejo v. Louisiana 
overruled Jackson, insofar as it imposed a prophylactic rule forbidding 
interrogation once the accused has requested counsel, Montejo also expressed 
that it was not concerned with the substantive scope of the Sixth Amendment 
right to counsel. The Court of Criminal Appeals thus disagreed with the 
appellate court on this point, holding that Montejo’s overruling of Jackson did 
not constitute an abandonment of the rule imputing knowledge to the state, 
holding that the knowledge of the Ector County law enforcement should be 
imputed to the Midland County law enforcement.  

The next Massiah inquiry was whether J.S. was acting as a 
government agent during the phone calls, for the Massiah rule applies only if 
the person who elicited the statements from the defendant (in this case, the 



appellant) was a government agent. The court highlighted different 
jurisdictions’ various approaches to what constitutes a government agent, but 
noted the common principle among them all, quoting its own language in 
Manns v. State: “To qualify as a government agent, the informant must at 
least have some sort of agreement with, or act under instructions from, a 
government official.” On this point, the court held that J.S. was a government 
agent because the Midland police encouraged J.S. to call the appellant for the 
purpose of eliciting a confession and supplied her with the recording 
equipment, and an officer was present during each phone call. 

The court’s last Massiah inquiry was whether J.S. deliberately elicited 
incriminating statements from the appellant. Quoting its holding in State v. 
Maldonado, the court stated that “deliberate elicitation simply involves some 
conduct designed to obtain incriminating statements.” The court noted that, 
in the present case, J.S.’s questions to the appellant about why he had 
touched her, or why he had sex with her, amounted to explicit interrogation. 
Other questions, though falling short of “interrogation,” were still designed to 
invoke incriminating statements. Therefore, the court held that J.S. engaged 
in deliberate elicitation. 

Finally, the court addressed the State’s argument that a defendant 
may still waive his right to counsel in order to speak with police during a 
custodial interrogation after invoking his or her right to counsel, and that the 
appellant in this case had done so by voluntarily speaking with J.S. The 
Supreme Court has indicated that waiver does not apply in the Massiah 
context, but the Court of Criminal Appeals addressed a few cases dealing 
with the application of Massiah to statements that a complaining witness 
elicited from the defendant, which found no Massiah violations. The court 
distinguished the present case from these cases. Unlike Jenkins v. Leonardo 
and People v. Wojtkowski, the appellant in this case did not initiate contact 
with the complaining witness; in fact, the complaining witness was the one 
who made statements intended to convince the appellant she was not adverse 
to him. Unlike State v. Berry, the Midland police encouraged J.S. to contact 
the appellant for the purpose of eliciting a confession and provided recording 
equipment to memorialize those statements.  

Based on the above reasoning, the Court of Criminal Appeals held that 
the recordings were made in violation of appellant’s right to counsel with 
respect to the Ector County prosecution. The judgment of the court of appeals 
was reversed and remanded for further proceedings consistent with the 
opinion.  
 
 
 
 
 
 



David Earl Brown v. The State of Texas 
No. PD-1723-12 
Case Summary written by Matt McKee, Staff Member. 
  
Johnson, J., delivered the opinion of the Court in which Meyers, Womack, 
Cochran, and Alcala, JJ., joined.  Cochran, J., filed a concurring opinion in 
which Meyers and Alcala, JJ., joined.  Price, J., filed a dissenting opinion.  
Keasler, J., filed a dissenting opinion in which Keller, P.J., and Hervey, J., 
joined.   

Appellant was on trial for murdering his neighbor, claiming self-
defense.  After the court recessed for the day—having already testified and 
undergone cross-examination—Appellant suffered a non-fatal gunshot wound 
to the head.  Though evidence suggested the wound may have been self-
inflicted, the evidence was not conclusive—his hands were not tested for gun 
powder, and finger prints were not lifted from gun.  While considering 
Appellant’s counsel’s motion for continuance, a psychiatrist testified it was 
unlikely Appellant would be able to assist counsel at trial considering his 
injury.  The psychiatrist additionally testified that, though unlikely, it was 
possible Appellant could regain competence and the suicide attempt could 
“suggest” mental illness.  Arguing no witnesses were present when Appellant 
suffered the injury, that Appellant had received a number of death threats 
during the trial, and that Appellant did not own the firearm that caused his 
injury, Appellant’s counsel argued a competency hearing was required.  The 
trial court denied the motion, finding Appellant’s absence voluntary.  During 
the punishment phase, from which Appellant was absent, the jury assessed a 
ten year sentence.  Roughly one month later at his sentencing hearing—at 
which Appellant was present—the court denied Appellant’s new motion for 
continuance, finding Appellant was able to stand and communicate with the 
court.  At no point during the proceedings did the court conduct an inquiry 
into Appellant’s competence. 

Finding Appellant did not have the ability to consult with counsel as a 
result of the injuries, the court of appeals held the trial court abused its 
discretion, opining that the trial court should have ordered a competency 
hearing rather than ruling on the motion for continuance.  The court of 
appeals accordingly remanded the cause for a new trial. 

On appeal before the Court of Criminal Appeals, the Court first noted 
that defendants have the right to be competent for the duration of their 
trial—including the punishment phase.  During the course of the 
proceedings, any party to the matter may raise the issue of competency.  
Once a party raises the issue, the court must determine whether there is 
“some evidence” of incompetence—a very low threshold.  If there is a showing 
of incompetence, the court must empanel a jury to make a determination as 
to the defendant’s competence.  If trial has already begun when the issue of 



competence is raised, the trial court has the discretion to stay the competency 
hearing until a verdict is reached. 

Relying heavily upon Drope v. Missouri, the Court noted “competence 
to stand trial [is] the first issue to be resolved.” See Drope v. Missouri, 420 
U.S. 162 (1975).  In the event the Court determines Appellant is competent, 
the next step is to determine whether Appellant’s absence was voluntary.  
Because there was “some evidence” available for the jury to consider, the 
Court found the court of appeals abused its discretion in granting a new trial, 
holding “that a retrospective competence hearing as to both guilt and 
punishment phases is the appropriate remedy. 
 
Cochran, J., filed a concurring opinion in which Meyers and Alcala, JJ., 
joined. 
 Though a retrospective competency hearing is the appropriate course 
of action, this concurring opinion emphasizes that this case relies heavily 
upon fact specific elements.  In this case, the question does not purely revolve 
around determining whether Appellant’s voluntary absence or incompetency 
came first.  “Rather, the issue is whether, viewing the totality of the facts, 
there was a ‘suggestion’ of incompetency.”  Shooting one’s self is not 
necessarily an indication of incompetence, though it does suggest some 
evidence of a mental disturbance.  Additionally, because Appellant 
underwent treatment for depression after killing his neighbor, the evidence 
was sufficient to suggest incompetency. 
 Though the trial court has the authority to stay a competency hearing 
during trial, the court failed to consider Appellant’s competency motion—(a 
defendant must be competent during punishment phase of trial).  Noting the 
trial court found Appellant’s suicide attempt resulted in his being ipso facto 
voluntarily absent, Justice Cochran noted the United States Supreme Court 
rejected this line of reasoning in Drope.  Drope v. Missouri, 420 U.S. 162, 167 
(1975).  Though a suicide attempt does not necessarily suggest incompetence, 
Appellant’s attempt warranted an inquiry into his competence.  Therefore, 
because the trial judge did not hold a competency hearing, a retrospective 
competence hearing is proper.  
 
Price, J., filed a dissenting opinion.   
 The proper inquiry the trial court should make on remand is whether 
“the appellant was of sufficiently sound mind when he took the action that 
the trial court has construed to be a deliberate attempt to absent himself—
both physically and mentally—from his trial.”  If the attempt was a result of 
a mental illness, it is not proper to conclude he was voluntarily absent.  
Rather than a retrospective competency hearing, the proper course in this 
case should involve a finding as to Appellant’s mental condition at the time of 
the suicide attempt. If this inquiry suggests the suicide attempt was not 
“voluntary,” the trial court abused its discretion when it proceeded with trial 



absent Appellant’s presence.  Accordingly, this case should be remanded for 
the trial court to determine whether the suicide attempt was voluntary.  If 
the court finds Appellant was incompetent at the time of the attempt—
making it involuntary—the case should be remanded for a new trial.  On the 
other hand, if the attempt was voluntary, the conviction and sentence should 
stand. 
 
Keasler, J., filed a dissenting opinion in which Keller, P.J., and Hervey, J., 
joined.   
 “[B]y voluntarily absenting himself from his trial, David Brown has 
waived his right to be present at trial.”  Because Appellant’s competence 
claim is a result of his own actions, he should not prevail on his competency 
claim.  Courts review a competency claim, such as this, under an abuse of 
discretion standard—determining whether the trial court’s finding was 
“arbitrary or unreasonable.”  Though the evidence before the trial court was 
not necessarily conclusive, it was sufficient to support the judge’s finding.  
Additionally, the Judge witnessed Appellant testify at his own trial, finding 
no indication that he was incompetent at the time.  Rather, Appellant’s 
competence was not called into question until after his suicide attempt.  “A 
valid finding that a defendant voluntarily absented himself should end the 
competency inquiry.”  Unlike Drope, Appellant’s suicide attempt was the only 
indication that Appellant was not competent.  As a result, the majority 
improperly applied Drope to this case’s facts.   

 


