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COCHRAN, J., delivered the opinion of the Court in which MEYERS, WOMACK, 
JOHNSON, HERVEY and ALCALA, JJ., joined. 

This habeas corpus opinion originated from the following facts. In 2006, 
applicant and victim drove to Dallas intending to buy methamphetamine. After 
applicant attempted and failed to buy meth with a $14,000 cashier’s check, 
applicant returned to Houston and left victim in Dallas with the check. Victim 
eventually returned, but without meth or money. Applicant had schemed acts of 
violence against victim and the odor of a corpse soon emanated from applicant’s 
home. After attracting sufficient suspicion by police, a search of applicant’s vehicle 
trunk revealed victim’s corpse. During the murder trial, the state’s key witness lied 
about not suffering hallucinations and delusions, a fact the state failed to disclose. 
Specifically, during cross-examination, the defense forcefully impeached the key 
witness’s credibility, at one point asking whether key witness had ever suffered 
from hallucinations. The key witness answered negatively even though the record 
indicated that key witness had hallucinated in the period he interacted with 
applicant, a critical time. The jury convicted and sentenced applicant. After 
revisiting the case, however, the habeas judge concluded that key witness had 
testified falsely and that such testimony was material to the outcome of the case, 
thus applicant was entitled to relief.  

Issues: (1) Was key witness’s testimony denying any hallucinations false? (2) 
Was the false testimony material?  

The court held that key witness’s testimony was indeed false, but applicant 
failed to prove materiality. The court began by noting that it generally defers to the 
convicting court’s findings of facts on the record or based on credibility or demeanor, 
but the court reviews issues without record support de novo. Thus, the court 
reviewed the first issue under a deferential standard but the second issue de novo. 
Next, the court introduced the test for habeas claims alleging use of material false 
testimony: (1) whether the testimony was, in fact, false, and if so, (2) whether the 
testimony was material. Regarding falsity, the court quickly accepted the habeas 
judge’s findings because the record indicated that key witness in fact suffered from 
hallucinations. Regarding materiality, the court answered that key witness’s 
testimony was not material to the jury’s verdict. In supporting its conclusion, the 
court highlighted the following considerations: (1) the defense had sufficient 
impeachment evidence to discredit key witness; (2) the state corroborated much of 
key witness’s testimony including other witnesses; (3) the hallucinations suffered 
were persecution based, not descriptive, and key witness never testified of any 



persecution by the applicant; and (4) the abundance of circumstantial evidence, 
such as the fact that victim’s body was found in applicant’s vehicle. Accordingly, the 
court denied relief.  
 
KELLER, P.J., filed a concurring opinion in which PRICE, J., joined.  

Judge Keller drew a distinction in applicable standards between the state’s 
unknowing and knowing use of false testimony. Thus, the Napue/Chapman 
standards of materiality apply to the state’s knowing use of false testimony 
(essentially, whether there is a reasonable possibility that the evidence complained 
of might have contributed to the conviction, a weaker standard). A higher standard 
of materiality, however, should apply for the state’s unknowing use of false 
evidence. Judge Keller indicated uncertainty over the standard applied in the case, 
but continued with justifications for holding different standards. He argued that 
state action, finality, and the analytical nature of the claims support his thesis. 
Lastly, Judge Keller cites out-of-state cases where higher materiality standards 
exist for unknowing use than for knowing use.  
 
Schmutz v. State 
No. PD-0530-13  
Case Summary written by Jamie Vaughan, Staff Member. 
 
Judge Alcala delivered the opinion of the Court, in which Presiding Justice Keller 
and Justices Price, Womack, Johnson, Hervey, and Cochran, joined. Justice Keasler 
concurred. 
 Schmutz was convicted of misappropriating funds and thereby hindering a 
secured creditor after he used proceeds in a manner inconsistent with an operating 
agreement.  The prosecution alleged venue was in Titus County because Schmutz 
had sold or disposed of the secured property there.  Schmutz had actually acquired 
and removed the property from Titus County but sold the property in Erath County.  
While the law allows for venue to lie in the county from which the property was 
removed, the indictment did not base venue on where the property was acquired but 
where it was disposed.  Thus, Schmutz challenged venue.  On appeal, Schmutz 
argued that because of the venue error, his conviction should be reversed without a 
harm analysis. 

Issue:  Does a venue error at trial call for an automatic reversal on appeal 
without a harm analysis? 
 The court held that a venue error is not subject to automatic reversal but 
requires a harm analysis.  Schmutz’s three arguments were that the venue error 
made the evidence legally insufficient, that the venue error was a structural error 
and therefore required automatic reversal, and that precedent demanded dismissal.  
The court rejected each of these claims.  First, the court held that a venue error does 
not make evidence legally insufficient because venue is not an element of the 
offense but is merely a finding regarding where the case may be tried.  Also, unlike 
elements of an offense, there is a rebuttal presumption that venue is proven.  



Second, the court held that venue error is not a structural error because it concerns 
the trial process rather than the framework of the trial itself.  The court also 
pointed out that the Sixth Amendment and Due Process Clause do not apply to this 
case as it was a state case.  Finally, as to Schmutz’s third point, the court held that 
its precedent did not require automatic reversal.  In Black v. State, the Texas Court 
of Criminal Appeals held that venue constituted reversible error.  However, the 
1997 amendments to the Texas Rules of Appellate Procedure abrogated that 
holding.  As amended, the Rules set forth three harm standards: (1) structural 
errors should be automatically reversed; (2) non-structural constitutional errors 
should be reversed unless the error did not contribute to the conviction; and (3) non-
constitutional errors that do not affect the defendant’s “substantial rights” should 
be disregarded.  In this case, the venue error did not affect Schmutz’s substantial 
rights because it did not influence the verdict (partiality was avoided by proper voir 
dire, venue would have been proper in Titus County under the rules anyway 
because it was the county from which the property was removed, and the 
prosecution’s closing argument regarding venue was harmless).  Because the venue 
error did not affect Schmutz’s substantial rights, the court held that the error was 
harmless and affirmed Schmutz’s conviction. 
 
Meyers, J., dissenting 
 Judge Meyers argued that this case overruled longstanding rules that 
required the state to prove venue in order to avoid reversal.  While conceding that 
the 1997 procedural amendments abrogated Black, Meyers argued that “venue 
rules are a special and strict category that should result in an acquittal when 
violated.”  Meyers pointed out that “close enough” is not good enough, venue rules 
provide important safeguards for defendants, and demonstrating harm is a heavy 
burden.  Thus, Judge Meyers argued that the conviction should have been reversed 
without a harm analysis. 
 


