
Supreme Court of Texas   
May 2, 2014 

 
 
In re Fisher 
No. 12-0163 
Case Summary written by Jessica Rugeley, Online Edition Editor. 
 
Justice Johnson delivered the opinion of the Court. 
 Mike Richey sold his interest in Richey Oilfield Construction to 
Nighthawk Oilfield Services. Richey remained employed as the president of 
Richey Oil and became a limited partner in Nighthawk. Mark Fisher and 
Reece Boudreaux were limited partners in Nighthawk that worked with 
Richey. For the sale, Richey and Nighthawk had a Stock Purchase 
Agreement, a Goodwill Agreement, and a Promissory note that each 
contained a clause naming Tarrant County as the venue for state court 
actions. After the sale, Richey was authorized as a check signer for 
Nighthawk and was blamed when several checks were rejected for 
insufficient funds. After Fisher failed to pay back a $1 million loan from 
Richey to Nighthawk, and both companies filed for bankruptcy, Richey sued 
both Fisher and Boudreaux in Wise County, where Richey resided. Fisher 
and Boudreaux moved the trial court to transfer venue to Tarrant County or 
dismiss the suit. They further argued that Richey lacked standing to recover 
damages for loss of goodwill because he conveyed those rights to Nighthawk 
in the Goodwill Agreement. The trial court denied the motions and the court 
of appeals denied mandamus relief. 
 Issues: (1) Does Richey have standing to bring claims regarding 
mismanagement of Nighthawk’s financial affairs instead of a bankruptcy 
trustee doing so to preserve assets for the benefit of all partners? 
 (2) Did the trial court err by refusing to dismiss for lack of subject 
matter jurisdiction because Richey’s claims for deferred consideration and the 
unpaid $1 million loan are claims for a debt owed by Nighthawk that should 
be filed against Nighthawk in a bankruptcy court? 

 (3) Did the trial court abuse its discretion by failing to enforce the 
venue selection clauses in the acquisition documents? 

(1) Richey has standing as a partner who is “personally aggrieved” for 
injuries he suffered directly. Richey’s claims of lost profits, damage to credit 
reputation, defamation, etc., all relate to injuries he personally suffered in his 
capacity as a partner. Thus, he has standing to bring the claims. 

(2) The trial court had jurisdiction over Richey’s claims against Fisher 
and Boudreaux and Relators did not argue that they were the incorrect 
parties for Richey to bring claims against. Furthermore, the automatic stay 
does not protect Relators in bankruptcy because Nighthawk, the bankrupt 



company, is not a defendant in the Wise County suit and the automatic 
bankruptcy stay does not extend to non-debtors.  

 (3) Richey argues that the venue clause in the agreements does 
not apply because his claims are not claims “arising from” the purchase of 
Richey Oil, but rather arise from the operation of Nighthawk. The Court uses 
a “common sense” examination of the substance of the claims to determine 
whether they arise from the contract. If the obligations at issue were imposed 
only by the contract, and not under general law, the venue clause applies. 
Richey’s claims “substantively arise from commitments in the Goodwill 
Agreement.” Furthermore, the claims need not arise out of a specific 
agreement, but rather from a major transaction, as required by Texas Civil 
Practice & Remedies Code § 15.020(a). Thus, Richey’s argument that his 
claims arise from post-agreement conduct rather than the agreements 
themselves failed. Richey next argued that the permissive language in the 
clause ruled over the mandatory language, meaning that the venue clause 
was simply permissive. The clause read: 

“Any proceeding arising out of or relating to this Agreement may 
be brought in the courts of the State of Texas, Tarrant County, 
or if it has or can acquire jurisdiction, in the United States 
District Court for the Northern District of Texas” and that the 
parties “submit[] to the non-exclusive jurisdiction of each such 
court,” and “the proceeding may be heard and determined in any 
such court.” (Emphasis added). 

The Court, however focused on the intent of the parties and looked at this 
following language: each party also “irrevocably. . . agree[d] not to bring any 
proceeding arising out of or relating to this Agreement in any other court.” 
The parties clearly intended the venue to exclusively be Tarrant County in 
the event of a lawsuit. Thus, “the phrase “non-exclusive jurisdiction” in the 
Goodwill Agreement does not control over the plainly worded mandatory 
language.” The trial court abused its discretion by failing to enforce the 
mandatory venue selection clauses. The Court ordered the trial court to 
vacate its order denying the motion to transfer venue and grant the motion. 


