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Taylor v. State of Texas
PD-0051-14
Case Summary written by Ross Smith, Staff Member.

Judge Price, delivered the opinion of the Court in which Meyers, Womack, Keasler, Hervey, Cochran, and Alcala joined.
	The appellant and his father, Henry Taylor Sr. operated a commercial sign business together for several years.  Sometime during 2009, Henry Taylor Sr. stepped out of the business and the appellant began to run the business himself.  A previous customer of the business, Jeff Reich, contacted the appellant through his office manager about ordering four LED signs and installing them at two different locations.  They signed a contract for the work on November 4, 2010.  The contract required an initial down payment, a subsequent payment of $10,000 once the signs were ready to be shipped, and a final payment of the balance once the signs were installed.
	Two weeks after the initial contract was signed, the appellant requested Reich’s office manager to pay the additional $10,000 because the signs were ready to ship, which the office manager promptly paid.  The signs were not installed, and the office manager began calling the appellant to determine when the work would be completed.  The appellant became evasive, offering various excuses as to why the work could not be done, until March 24, 2011 when Reich contacted the police.
	For the appellant to be convicted of theft, the State had to prove that at the time the appellant requested the additional $10,000 payment he had no intention of fulfilling the contract, and therefore only attempted to deprive Reich of property.  The appellant argued that his attempts to fulfill the contract negated the necessary intent, but the State put on evidence of four other contracts for signs he had entered into, but never fulfilled.  The trial court found the appellant guilty of theft in the amount of $1,500 to $20,000, and the court of appeals affirmed.
	Issue:  Could any reasonable finder of fact find the elements of theft beyond a reasonable doubt in this case?
	The court concluded that although the evidence against the defendant was not overwhelming, there was enough present to make a rational inference that when the the defendant requested the additional $10,000 payment he knew that he would not complete the contract.  The testimony regarding the four other incomplete contracts proved that “whether by unavoidable circumstances or simply by his own ‘monumental ineptitude in business’” the defendant could not fulfill his obligations to install the LED signs.  Although the defendant put on evidence that he attempted to fulfill the contract, the majority concluded that the trial court could have reasonably disregarded the evidence due to questions surrounding its validity.

Judge Johnson, dissenting.
	Judge Johnson dissented only to state that no crime has been committed and this was a contracts case that should have been brought in civil court.




Saenz v. State
No. PD-0253-14
Case Summary written by Sara Thornton, Staff Member.

Judge Womack delivered the opinion of the Court. Judge Keasler concurred in the judgment. Judge Meyers dissented.
	Appellant Kimber Saenz was charged with capital murder by introducing bleach into the bloodstream of multiple dialysis patients. Texas Penal Code § 19.03(a)(7) states:
	A person commits an offense if . . . the person murders more than one person:
		(A) during the same criminal transaction; or
		(B) during different criminal transactions but the murders are committed 			                  pursuant to the same scheme or course of conduct.  
Five deceased patients were introduced, and the jury was instructed to find Saenz guilty under § 19.03(a)(7)(A), or in the alternative, § 19.03(a)(7)(B), if they determined that Saenz intentionally or knowingly caused the death of more than one of the five deceased patients. The jury was instructed that all members did not have to agree on which two victims resulted in the guilty verdict. Appellant argued for the first time on appeal that the jury must agree on which two of the five named individuals the appellant murdered; otherwise, the requirement that jury verdicts be unanimous is violated.
Issue: (1) Does TEXAS PENAL CODE § 19.03(a)(7) require jury members to agree on the identities and number of victims to avoid violating a defendant’s right to a unanimous verdict?
The Court found that, although the jury was properly instructed on alternate theories under § 19.03(7)(A) or § 19.03(7)(B), the appellant’s right to a unanimous verdict was violated because the jurors were not required to agree on which victims the appellant murdered. There is no way to know whether the unanimous verdict included agreement regarding the identity of at least one victim, which is required to determine which murder was the predicate murder. Pursuant to Texas case law, § 19.03 requires jurors first to determine which murder is the predicate murder, and then determine whether at least one aggravating circumstance, such as those listed in § 19.03(a)(7)(A) and § 19.03(a)(7)(B), was present to establish capital murder. Thus, without identification of the predicate murder, there was no foundation from which to progress to a conviction for capital murder.
Because the appellant did not object to the jury charge at trial, the Court vacated the judgment of the court of appeals and remanded the case in order for the court of appeals to determine whether the trial court’s error constitutes “egregious harm” under Almanza v. State.



Hudson v. State
No. PD-1699-13
Case Summary written by Kristen Vander-Plas, Staff Member.

The following opinion was delivered Judge Hervey and joined by Presiding Judge Keller and Judges Price, Womack, Johnson, Keasler, Cochran, and Alcala.
	Cynthia Hudson was charged and convicted of capital murder after her adopted son Samuel (a pseudonym) was bound hand and foot, starved, and then beaten to death with various objects, including cords, mop and broom handles, a rake, and a baseball bat. Samuel was thirteen years old. Hudson simultaneously argued that someone else killed Samuel and that Samuel died accidentally while she was disciplining him. The jury convicted Hudson of capital murder and she was sentenced to life without parole.
The Court of Appeals reversed, holding that Hudson was harmed by the omission of a lesser-included jury instruction for manslaughter. The Court of Criminal Appeals reversed and remanded to the CA for a determination of whether or not the evidence showed that Hudson was entitled to the manslaughter instruction. On remand, the CA held that Hudson was not entitled to the instruction, and thus was not harmed by the absence of a manslaughter instruction. Both the State and Hudson appealed.
Issue: Was appellant entitled to a jury instruction for the lesser-included offense of manslaughter?
Hudson argued that because there was evidence that Samuel may have died because of reckless behavior, she was entitled to the instruction. But the Court found that the evidence, that Hudson had continuously deprived Samuel of food, was also evidence of the lesser-included offense of felony murder with injury to a child. This charge is a higher degree felony than manslaughter and thus “lies between” the preferred instruction and the instruction that was actually given. 
The Court held that when evidence exists that could prove more than one lesser-included offense the defendant is not entitled to a jury instruction only on the lesser of these two charges. The Court notes that Hudson may have been entitled to a jury instruction on felony murder, but since Hudson did not request such an instruction, the issue was waived. Accordingly, the Court affirmed the Court of Appeals’ decision, holding that Hudson was not entitled to a jury instruction on the lesser-included offense of manslaughter.

Judge Meyers, dissenting:
	The dissent argued that the jury had no vehicle by which to find Hudson guilty of recklessness, because the jury charge it received did not correctly identify recklessness as a possible mental state for the lesser-included offense of felonious injury to a child. The charge stated that the requisite mental state was only “intentionally or knowingly”. Therefore, if the jury believed that Hudson merely “went too far” in disciplining Samuel but did not intentionally kill him, there was no option to find for her on a lesser charge. 
	Judge Meyers would have joined the majority if the original jury charge had been correct, but thinks the cause should be remanded to the CA to find if Hudson was harmed by the error.


Moon v. State
No. PD-1215-13
Case Summary written by Ryan Wiscombe, Staff Member.

Judge Price wrote the majority opinion, with Judges Womack, Johnson, Keasler, Cochran, and Alcala joining in the majority. Presiding Judge Keller filed a dissenting opinion, joined by Judges Hervey, and Meyer.  
	On November 19, 2008, the State filed a motion in a Harris County murder case for the court to waive its jurisdiction of the case and transfer the Defendant to criminal district court for trial as an adult.  The court held a hearing where the parties brought evidence as to the minor’s murder case, his behavior in the juvenile justice system and the need to be transferred and tried as an adult.  At the hearing, the court found that seriousness of the offense, the time frame involved in the life of the defendant, and the need for a swift judgment necessitate the court to waive its jurisdiction and transfer the case to the district criminal court.  At the criminal court, the defendant was convicted of first-degree felony murder and sentenced to thirty years in prison. 
	On appeal, the Defendant claimed the court abused its discretion in granting the transfer because the evidence was insufficient to support the transfer, especially in regards to the Defendant’s ability to knowingly waive his constitutional rights given that he was a minor, and may not have completely understood what the implications of doing so. The Court of Appeals agreed with Defendant’s claim that Defendants sophistication and maturity level were not supported by sufficient evidence.  There was also insufficient evidence to show the likelihood of rehabilitation was what the prosecution claimed.  Last, the Court of Appeals held the fact that the nature of the crime was against another person did justify the transfer.  The state then appealed. 
	Issue: Did the appellate court properly review the juvenile court’s waiver of its otherwise exclusive jurisdiction over a person who committed murder at the age of sixteen? 
	The Court of Criminal Appeals affirmed the ruling of the Court of Appeals, and did not enforce the transfer. The Court of Criminal Appeals held that the court of appeals did not err in conducting a factual-sufficiency review of the evidence underlying the juvenile court’s waiver of jurisdiction.  Under Texas Family Code § 54.02(a) a transfer from juvenile court to district criminal court was unnecessary.  Section 54.02(a) says the juvenile court should consider several factors, including (1) the nature of the crime—be it against property or a person, (2) the sophistication and maturity of the child, (3) the child’s previous criminal history, (4) prospects of community protection, and the likelihood of rehabilitation.  Since the juvenile court did not make case-specific findings of fact with respect to the seriousness of the crime, the evidence failed to support this as a valid reason for waiving jurisdiction. Thus, the conclusion that the evidence was insufficient to waive jurisdiction was proper. 


Brister v. State
No. PD-1545-13
Case Summary written by Carter Bowers, Staff Member.

Judge Johnson delivered the Court’s opinion, joined by Judges Meyers, Womack, Cochran, and Alcala. Judge Price concurred. Presiding Judge Keller, Judge Keasler, and Judge Hervey dissented.
	After witnessing Mark Brister’s car drift across lane lines into oncoming traffic lanes, arresting officer Warner conducted a traffic stop. The officer was approximately ten car lengths behind Brister’s vehicle and testified that he did not notice any further traffic law violations in the process of pulling Brister over. In the course of this stop, officer Warner determined that Brister was intoxicated and put him under arrest. 
A jury convicted Brister to forty years in prison for felony DWI and for using a deadly weapon (i.e., his motor vehicle) in the commission of the felony. At trial, the primary testimony in support of the deadly-weapon finding was the testimony of two other police officers who were not at the scene that Brister’s type of car can potentially cause serious bodily injury or death. On appeal, the court of appeals reversed the deadly-weapon finding on the basis that the state had not sufficiently proved that Brister’s driving had actually put another person or motorist in danger of serious bodily injury or death. The court of appeals thereby modified the trial court’s findings by striking the deadly-weapon portion of the judgment.  
	Issues: (1) Whether, for the purposes of a deadly-weapon finding, the fact that the driver of a vehicle was intoxicated establishes a per se finding that the vehicle was driven in a manner that could cause serious bodily injury or death (including injury to the driver). (2) Whether evidence that a driver in a DWI case had crossed a traffic line into oncoming traffic in the view of a police officer is sufficient to prove a risk of actual harm to others to support a deadly-weapon finding. 
	The state argued that the Legislature effectively determined driving with a BAC of .08 or higher to be per se dangerous and reckless, and thus was evidence on its face that Brister operated his car in a manner that could cause serious injury, including to himself. In this sense, the state’s argument recommends that any person arrested for DWI can face the same deadly-weapon finding as Brister. 
	In response, Brister argued that the Legislature (through the express language of the statute) had only adopted a per se deadly weapon rule for items such as firearms that were “manifestly designed, made, or adapted for the purpose of inflicting death or serious bodily injury.” Furthermore, Brister argued that the state must sufficiently prove actual risk of serious harm—more than just a hypothetical danger—in order to secure a deadly-weapon finding. 
	Based on case precedent, the Court of Criminal Appeals held for Brister. The Court noted that a rational jury’s deadly-weapon finding should be based on actual danger of serious injury and not on hypothetical, possible injury. The following three elements must be present to support a deadly-weapon finding: (1) the object is a deadly weapon, by definition; (2) it was used or exhibited in the course of the underlying felony; and (3) others were in actual danger of harm. The Court therefore rejected the state’s argument for a per se rule of finding use of a deadly weapon when an intoxicated person drives a car. Instead, the Court reaffirmed the situation-specific requirement that others (including the driver) face an actual risk of serious bodily harm or death. 
In this case, the only evidence pertaining to a danger of actual injury was Brister’s brief drift into an oncoming lane at a time of day when the road was quite empty and the fact that he was operating a motor vehicle. There was no other evidence that Brister drove the car in a dangerous or reckless manner. Thus, the Court affirmed the court of appeals’ holding that no reasonable inference of Brister operating his car as a deadly weapon could be found based on the facts and trial testimony. 


Hudson v. State
No. PD-1699-13
Case Summary written by C.J. Baker, Staff Member.

Judge Hervey delivered the opinion of the Court in which Judges Price, Womack, Johnson, Keasler, Cochran, and Alcala joined.
	Cynthia Hudson allegedly beat her adopted son Samuel to death.  Her primary defense was the claim that her other adopted son, not Hudson, was the real killer.  The state charged Hudson with capital murder and the lesser-included offense of felony murder based on felonious injury to a child.  Hudson requested that the jury also be given an instruction on manslaughter because, in addition to Hudson’s primary defense, there was evidence suggesting that the beating was merely an act of discipline that “went too far.”  The trial court denied the manslaughter instruction.  The appeals court initially reversed that decision, but after a previous appeal and remand from the Court of Criminal Appeals, affirmed the trial court’s ruling on the basis of the “lies between” doctrine.
	Issue: Should Hudson have received an instruction on mere manslaughter on the basis of evidence suggesting that the cause of her child’s death was discipline gone too far?
	No. Hudson was not entitled to an instruction on manslaughter because of the “lies between” doctrine.  A defendant is not entitled to a lesser-included instruction on manslaughter where the evidentiary basis of that instruction is also sufficient to “prove another, greater lesser-included offense.”  In this case, Hudson relied on the evidence that she was merely disciplining her son as the basis for her manslaughter instruction request.  However, even if the jury had believed only that and was not persuaded of the other elements of capital murder, that evidence alone would have been enough to convict on the other, greater lesser-included offense of murder based on felonious injury to a child.  In that sense, murder based on felonious injury to a child “lies between” capital murder and manslaughter.

Judge Meyers, dissenting:
	The dissent focused only on the fact that while the Penal Code allows murder by felonious injury to a child to be based on reckless mental state, the jury instruction actually used in this case did not.  Therefore, the jury’s only options to convict upon were based on the “intentionally or knowingly” mental state.  The dissent agreed with the substance of the court’s reasoning but wrote separately to state that the trial court’s improper jury instructions nullified the jury’s ability to convict on the basis of recklessness.




