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Cochran, J., delivered the majority opinion. Keller, P.J., and Meyers, Womack. Johnson, Keasler, Hervey, and Alcala, J.J., joined in the judgment. Price, J., joined Parts I and IIA and filed a concurring opinion.
This case involved an applicant who filed a writ alleging that he was exempt from the death penalty. The applicant was convicted of capital murder. In 1997, he was sentenced to death for fatally shooting Cristina Castillo while kidnapping her as part of a plan to rob Cristina and her boyfriend to get drugs and money off of them. After forcing her to get into a car, the applicant and his conspirators beat her while questioning her about the money. They took her to a remote location where one group of conspirators left her with the applicant. As they drove off, they heard a gunshot. The applicant later confirmed that he had shot her. Her decomposed body was later found and the police were able to match the applicant’s gun to the casings found in her head. 
At the punishment phase, evidence of the applicant’s kidnapping of Mark Young and his two daughters was admitted. During this incident, the applicant lost the gun that he had used in Castillo’s murder. A number of witnesses also testified about the applicant’s violent tendencies. Other witnesses testified about his scholarly and hardworking character including the applicant’s sister. The applicant’s mother testified that he turned to drugs after his divorce. 
Before trial, in 1997, after Yohman tested the applicant’s IQ, he scored a 77 IQ score. Dr. Yohman concluded that he was borderline intellectual functioning, a category that covers around 8% of the population. On some tests, however, the applicant scored in the high percentiles. Another doctor believed that the applicant suffered from an “antisocial personality disorder” because of the applicants many violent offenses. 
In 1999, the Texas Court of Criminal Appeals (TCCA) affirmed the conviction and sentence. Also, in 2003, it denied his writ of habeus corpus. The day before his execution, the applicant filed a writ alleging that he was exempt from the death penalty because he was mentally retarded. Because the legal basis for his claim was not available when he filed his first writ of habeus corpus, the TCCA stayed his execution and remanded the case to the trial court to hold a hearing on the mental retardation claim. At the hearing in 2011, after testimony from many expert witnesses, the state and the applicant proposed findings of fact and conclusions of law. Almost two years after the hearing, the trial judge signed the applicant’s proposal of facts and conclusions. The TCCA filed and set this case, ordering briefing by the parties.
	Issue: Did the applicant establish by a preponderance of the evidence that he was intellectually disabled, thus making him exempt from the death penalty under Atkins v. Virginia and Ex parte Briseno?
	The Court of Criminal appeals answered that no, the preponderance of the evidence was not met. The majority held that the habeus judge erred in finding because the record did not support the habeus judge’s findings of fact that the applicant proved all three prongs of intellectual disability by a preponderance of the evidence. Therefore, the record did not support the habeus judge’s conclusion of law. 
In Texas, an applicant has the burden to prove by a preponderance of the evidence that he is intellectually disabled under the following three pronged test: (1) “significantly subaverage general intellectual functioning,” (2) “that is concurrent with deficits in adaptive behavior,” and (3) “originates during the developmental period.” The majority also applied their own judgment, which psychology can inform, on the “appropriate ways” to enforce the legal prohibition on the execution of mentally retarded convicts. The majority reasoned that Atkins allowed for states to define mental retardation. Therefore, juries and judges, not psychologists, are the fact finders and decide intellectual disability.
As to the first prong, the majority followed Ex part Briseno, which established that an IQ of 70 or below satisfies this prong. The majority noted that under Atkins, an IQ between 70 or 75 or lower is typically considered the cutoff IQ for the intellectual function prong of the mental retardation definition. But the majority noted that these numbers are not conclusive. The applicant argued that the court should decrease his IQ score from 77 first, by 5 points to account for the standard error measurement (SEM) and then, by 5.4 points for the “Flynn Effect.” This would lower his IQ to a range that would satisfy the first prong. The Flynn Effect is the tendency for scores on an IQ test normed for one specific age group on a certain date to increase when the same test is given to others years later. “Norming a test” means that the test is administered to a sample group that reflects the demographics of the population for which the test is intended. Overall, the majority concluded that this effect reflects the inferior norms of outdated tests. The majority reasoned that the factfinder should be aware of how clinical practitioners determine when to apply the Flynn Effect in the real world, and the majority allowed the factfinder to follow that procedure. 
The majority found insufficient evidence of clinical practitioners normally applying the Flynn Effect to IQ test results outside the criminal justice system because most clinicians use recently updated IQ tests. The majority found that in 2011, the trial judge relied upon Dr. Yohman’s unreliable IQ test from 1997 because a competent physician would retest after such a time lapse rather than subtract from the outdated IQ test. Ultimately, the majority held that the IQ test score itself may not be changed but when it is impossible to retest with the most current IQ test available, the factfinder may consider the Flynn Effect and its impact on IQ scores. As a result, the majority held that the habeus judge erred in reducing the applicant’s IQ score based on the Flynn Effect but agreed to apply the SEM reduction to the applicant’s IQ, putting him in the 72-82 range. Still, the majority concluded that the evidence contradicted the applicant’s IQ test score. Under Briseno, the applicant failed to prove the first prong by a preponderance of the evidence because his IQ score did not equal 70 or below. He also had the option of retesting to validate his old score. The trial judge’s use of this test score led to more factual finding errors, which ultimately allowed for the trial judge to find that the applicant was intellectually disabled under Atkins.
[bookmark: _GoBack]As to the second prong, the majority defined “deficits in adaptive functioning” as “significant deficits or limitations in adaptive functioning.” The majority defined adaptive behaviors as skills required for a person to function in everyday life. The ability for a person to carry out everyday activities expected of adults and meet standards for personal independence also factor in. But the majority reasoned that Atkins focuses on whether the person was mentally retarded during development and at the time of the crime. The habeus judge found that the applicant prove this prong based on a Vineland Adaptive Behavior Scales test that expert Dr. Fletcher administered to the applicant’s sister and ex-wife. The majority disagreed because the adaptive behavior testing was faulty, test subjects were bias—the applicant’s sister, and the applicant’s sister’s testimony contradicted the adaptive behavior she reported to the expert. Curiously, during the trial, no one identified the applicant as mentally retarded. This claim was not made until ten years after he was sentenced to death and after Atkins exempted the mentally retarded from execution. The majority implied that the possible exemption from the death penalty was a motivation for the intellectual disability claim. The majority also mentioned the inadequacy of this type of testing to analyze very old behavior. Therefore, the record did not support the habeus judge’s acceptance of Dr. Fletcher’s opinion. 
Assuming arguendo, the majority considered other sources to craft the applicant’s overall adaptive profile. The majority reasoned that school records are the best source for retrospective information regarding adaptive behavior because they provide objective information about a person’s abilities at a time when intellectual disability is likely diagnosed. His grades proved to be a determinative factor. He was also an avid reader with an Amazon.com account and a collection in his cell including books by Tom Clancy. Even shortly after the filing of the Atkins claim, the applicant wrote a grievance about the indecency of the TDCJ’s quality of food. He also enjoyed writing to his pen-pals about current events and made attempts to publish his poetry. The majority also noted his participation in an elaborate prison break after he was sent to death row. Because the Atkins inquiry asks if the person is capable of functioning adequately in his everyday world with intellect and moral appreciation of his behavior wherever he is, the majority and an expert found these facts to be inconsistent with the nature of a mentally retarded person and even noted the “great grace” of the applicant’s communication. Upon reviewing the record, the majority concluded that based on the evidence from the trial and the habeus hearing, which included the applicant’s school records and Black Panther articles from death-row cell exhibits, the applicant failed to prove, by a preponderance of the evidence, the second prong: that he suffered from significant adaptive deficits or limitations. 
Because of this failure, the applicant also failed to prove the third prong of intellectual disability, which is its onset during the developmental period. The majority rejected the applicant’s Atkins claim and denied his writ of habeus corpus because he clearly failed to prove intellectual disability before the approximate age of eighteen. Therefore, the applicant could not be exempt from the death penalty.

Price, J., Concurring:
	Judge Price concurred with the majority’s analysis of the first prong of the intellectual disability test under Briseno. However, the judge disagreed with the majority’s “non-diagnostic” approach in assessing the adaptive deficits prong of the test vel non. Also, the judge showed concerns over the future viability of Briseno in light of Hall v. Florida, which found the first prong of Florida’s standard for intellectual disability, similar to that of Texas, unconstitutionally narrow. Finally, Price believes that the adaptive-deficits prong is unconstitutionally over-inclusive. 
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HERVEY, J., delivered the opinion of the unanimous Court.
	After pleading guilty to aggravated assault on October 4, 2000, Jecia Javette Moss was placed on deferred-adjudication community supervision for five years. Moss’s community supervision period expired on October 3, 2005. That day, the State moved to adjudicate and took an order directing the clerk to issue a capias for arrest directly to the judge. When the judge signed both documents, Moss’s supervision was revoked, and she was sentenced to twelve years in jail and a fine of $1,500.00. When sentencing Moss, the judge granted an “at-large” period of twelve days before turning herself in to the sheriff’s office. During this twelve-day period, Moss filed notice of appeal of the revocation of her supervision. Instead of turning herself in at the sheriff’s office, however, Moss absconded from the jurisdiction. She was eventually arrested on November 13, 2009, when she continued her earlier appeal.	
	Issue:  Whether the trial court lacked sufficient jurisdiction to revoke Moss’s supervision and find her guilty due to its untimely filing of the motion to adjudicate and untimely issuance of the capias.
	The court first discerned from the convicting court’s ruling that it relied on another case, Ex parte Townsend, in procedurally barring Moss’s claim because she failed to raise that issue on direct appeal by absconding from the jurisdiction. The court Townsend found that the applicant must make use of an adequate legal remedy or forfeit that claim. The court disagreed with the application of Townsend to this case. The court found that Townsend did not apply to Moss’s case because the applicant in Townsend raised a non-jurisdictional claim. In this case, the court held that a lack of jurisdiction cannot be forfeited due to a lack of action. 
	The court then held that the doctrine of laches did not bar Moss’s claim because, though she voluntarily absconded and five years passed until she was sentenced, no evidence or trial records were lost; the State was not prejudiced by the delay. 
	The court then considered whether or not the trial court actually had jurisdiction to revoke Moss’s supervision. The court pointed out that before Article 42.12, Section 5(h) was added to the Texas Code of Criminal Procedure, both the motion to revoke and the capias for arrest had to have been issued before the supervisory period ended. Section 5(h) of Article 41.12 of the Texas Code of Criminal Procedure states that “[a] court retains jurisdiction . . . regardless of whether the period of . . . supervision . . . has expired, if before the expiration the . . . state files a motion to proceed with the adjudication and a capias is issued for the [defendant’s] arrest.” The court set the relevant time with respect to the capias requirement at the time the capias was actually issued.  
	The court found that this particular provision applied to the facts of this case, in which the order directing the district clerk to issue the capias was attached to the signed motion to adjudicate. The capias was dated October 6, 2005. The supervisory period ended on October 3, 2005. The court held that the trial court lost its jurisdiction to adjudicate and sentence Moss when her supervisory period ended because the capias was issued after this expiration. Moss’s conviction judgment was vacated because the trial court did not have jurisdiction to proceed to adjudication.
