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Ex Parte Bryant
No. WR-74,973-01
Case Summary written by Tara Parker, Staff Member.

Judge Hervey delivered the opinion of the Court, joined by Judges Meyer, Price, Johnson, Keasler, Cochran, and Alcala. Judge Womack concurred in the result. Presiding Judge Keller dissented.
	Applicant was convicted of murdering a couple, Johnny Victory (Johnny) and Sarah Raulston (Sarah). Before Johnny and Sarah got together, they were married to each other’s’ spouse. Sarah was married to Kenneth Raulston (Kenneth), and Johnny was married to Stella Walls Victory (Stella). In 1987, those couples separated; Johnny began living with Sarah, and later Kenneth began living with Stella. The Victory’s had three children together: Jonathan (10 years old at time of murders), Dalinda (9 years at time of murder), and Aaron (8 years at time of murder). On February 10, 1987, the Victory children ate dinner, ran errands, and came home with Johnny and Sarah. The adults were driving two separate cars; Aaron rode with Johnny, while Jonathan and Dalida rode with Sarah. The family returned home at about 9:00p.m., when Johnny and Sarah were shot and killed while exiting their vehicles. 
	In the initial investigation, the children told police that on the night of the murders, they saw Kenneth, a man named Mitchell Dickey (Mitchell), and another man named Tom. Later, Jonathan identified via line-up a man named Jim Ed Monkhouse as the Tom they saw that night. Monkhouse was excluded as a suspect, and within a year Kenneth and Mitchell were indicted for capital murder. Kenneth died in a car accident and the state dismissed the capital murder indictment against Mitchell; instead, Mitchell pled guilty to murder in exchange for sentence within the range of 5-10 years and his testimony against Applicant. 
	The case was cold for nineteen years, when new pieces of evidence came to light. While incarcerated, Mitchell bragged about the killings to a cell mate, Donnie Miller. When investigators received that information from Miller, they interrogated and gave a polygraph test to Mitchell. After the investigators told Mitchell he had failed the polygraph test, he then implicated Applicant and said he (Mitchell) only acted as the getaway driver. Aaron subsequently said Applicant was present on the night of the murders. The last new piece of evidence is the interview and polygraph test of Janie Mussett (Janie), Applicant’s live-in girlfriend at the time of the murder. After being told she failed a polygraph test, Janie also implicated Applicant. Following this new evidence, Applicant was indicted for capital murder. 
Applicant was convicted of capital murder in January 2008 for the events that occurred in 1987. 	After being sentenced to life without the possibility of parole, Applicant appealed with the Texarkana Court of Appeals, which affirmed his conviction. The Court of Criminal Appeals refused Applicant’s petition for discretionary review. Applicant then filed an application for a writ of habeas corpus in January 2011. The application was held in abeyance while the convicting court made findings of fact and conclusions of law as to whether a key witness (Dalinda) perjured herself and whether Applicant’s counsel was deficient. The Court of Criminal Appeals found Applicant’s perjury claim was without merit, but addressed the ineffective assistance of counsel issue.
	The ineffective assistance of counsel issue addressed here is “whether Applicant’s trial counsel was ineffective because of his repeated failures to object to polygraph evidence about Janie.” This claim is not barred because Applicant seeks to introduce evidence not presented in the direct appeal record. 
	For an ineffective assistance of counsel claim to be established, the applicant must prove by a preponderance of the evidence that: (1) “trial counsel’s performance fell below an objective standard of reasonableness, and (2) there was a reasonable probability that the result of the proceedings would have been difference but for trial counsel’s deficient performance.” Strickland v. Washington, 466 U.S. 668 (1984) (internal citations omitted). The Strickland test is highly deferential to attorneys and takes into account that many options taken by counsel are strategic. 
	The State called Janie as its sixth witness and began by questioning her about a statement she gave in 2007, which implicated Applicant. In her testimony at trial, Janie said that a lot of things in that statement were not true and that she lied because she was scared. She denied making all statements that inculpated Applicant. After Janie denied changing her story because Applicant threatened her, the State then brought up the polygraph test. The State did not introduce evidence to prove that Janie took a polygraph test or the results of the test, and defense counsel at trial did not object. The polygraph evidence was brought up with two of the State’s other witnesses, the secret service agent who administered the test and the Sherriff who reinitiated investigation of nineteen years after the murders. On cross-examination of the secret service agent, the State objected when the defense broached the subject of the polygraph test. On direct examination of the Sherriff, the State elicited testimony that if Janie had not failed the polygraph, then the investigation of Applicant would have ceased. The defense again failed to object to any of the testimony regarding Janie taking or failing a polygraph test. 
	Applicant first argued that his trial counsel’s error in not objecting to the polygraph evidence was deficient as a matter of law. The State first argues that in order for the Court to hold defense counsel’s representation was deficient, the Court must hold the failure to object to polygraph examinations falls below an objective standard of reasonableness as a matter of law. The Court of Criminal Appeal first holds that it is not deficient as a matter of law to allow the introduction of polygraph evidence because, under certain circumstances, a trial attorney could use the admission of polygraph evidence in his client’s favor. 
	Applicant then argues that the failure to object was not a strategic decision, citing two pieces of evidence in support of this argument. First, Applicant points to trial counsel’s affidavit in which he states that he should have objected to the evidence. Second, Applicant produces a voicemail from trial counsel to Applicant’s current counsel. This voicemail allegedly discusses the admission of polygraph evidence and, in the most disturbing part states, “I think probably, uh, he (the judge) wasn’t going to do anything for Billy if I said I was high on cocaine during the trial.” The State relies on findings of fact from the convicting court to support its assertion that the failure to object was a strategic decision.
	The Court holds Applicant’s trial counsel was deficient in this case. Trial counsel stated that his strategy in not objecting was to avoid drawing attention to the polygraph evidence. The Court of Criminal Appeals, however, found that “such a strategy loses its efficacy and becomes less reasonable when, as in this case, opposing counsel repeatedly draws the jury’s attention to the objectionable evidence.” Then, defense counsel at trial asked questions about Janie’s polygraph test, drawing more attention to the objectionable evidence. 
	Finally, Applicant argues that he was prejudiced by trial counsel’s conduct because, if trial counsel had objected and requested a mistrial, it should have been granted. The State argues that Janie’s polygraph evidence was not enough to prejudice Applicant under the Strickland test because she was not a crucial or sole witness. The Court finds, however that “Sheriff Reed’s testimony that the police would have stopped investigating Applicant if Janie had not indicated deception seems to directly contradict the State’s argument that Janie was not a crucial witness.” The Court of Criminal Appeals further agreed with Applicant that a mistrial would have been granted based on the inadmissible polygraph evidence if defense counsel had objected. Aside from the State’s heavy reliance on the polygraph evidence, it relied almost exclusively on two witnesses who contradicted their own prior statements. The Court held, “there is a reasonable probability that, but for the testimony adduced at trial regarding Janie’s polygraph examination, the results of such testing and the changed stories of two witnesses, the jury could have reached a different result.” Applicant is entitled to a new trial under Strickland. 

Presiding Judge Keller, dissenting:
[bookmark: _GoBack]	Because the habeas court recommended denying relief, Keller, PJ says the record should be viewed in the light most favorable to that recommendation. By his reading of the record, there is not enough evidence to establish prejudice, even if Applicant’s counsel was deficient under Strickland. Specifically, the dissent says there is enough compelling evidence that Applicant if guilty without considering Janie’s written statement and that exclusion of the polygraph evidence would not have changed the jury’s opinion about Janie’s testimony. The dissent points to evidence about the Applicant’s relationship with the decedents, the Applicant’s motive, eyewitness testimony, the weapon used in the murder, and threats by Applicant as compelling evidence to prove Applicant’s guilt. The dissent then goes to analyze why Janie would have changed her statement and why the children didn’t speak up earlier as evidence of Applicant’s guilt. Because of these other points of evidence, the dissent would deny relief. 


Ex Parte Gallo
No. WR-77,940-02
Case Summary written by Nirav Patel, Staff Member.

Price, J., delivered the unanimous opinion for the Court.
	In this subsequent post-conviction application for writ of habeas corpus, the applicant challenged the constitutionality of his death sentence, arguing that the jury’s determination of his lack of mental retardation was based on false testimony by a State expert witness.  The application was filed by an attorney, Jerome Godinich, Jr., who was appointed to represent the applicant in his original habeas corpus proceedings.  After the original writ of habeas corpus was denied by the Texas Court of Criminal Appeals, Godinich filed the subsequent writ of habeas corpus. Between the Court of Criminal Appeals’ decision to deny the initial writ and Godinich’s filing of the subsequent writ, A. Richard Ellis was appointed to represent the applicant in his federal habeas corpus proceedings. Ellis then filed a motion to appear in this case and sought to strike the subsequent application for writ of habeas corpus filed by Godinich, claiming that the subsequent application was filed without the applicant’s permission and against his will. 
	The Court of Criminal Appeals remanded the subsequent writ application to the convicting court for additional fact findings.  The convicting court determined that because the applicant claimed mental retardation during his trial, Godinich had a duty to continue representing the applicant until relieved of his duties by a court. The Court of Criminal Appeals, however, rejected the convicting court’s recommendation, determining that the subsequent writ filed by Godinich was inappropriately filed because Godinich no longer had a duty to represent the applicant after the initial writ of habeas corpus was denied. Godinich had not been appointed by a court to represent the applicant in a subsequent application for writ of habeas corpus.  
	Although the court acknowledged that an application for writ of habeas corpus may be filed by someone other than the applicant himself, the court noted that the person filing on the applicant’s behalf must have the applicant’s informed consent to do so. The Court rejected Godinich’s argument that the applicant was not of sound mind to make rational decisions regarding his legal representation. The Court noted that the record lacked any evidence that the applicant was mentally ill such that he could not rationally decide whether to reject Godinich’s attempt to file a subsequent application of writ of habeas corpus. 
	The dismissed the subsequent writ application filed by Godinich, but without prejudice to the applicant to later file a subsequent writ application. 







Bonilla v. State
No. PD-1099-13
Case Summary written by Regan Pearson, Staff Member.

Judge Cochran delivered the opinion of the Court in which Judges Keller, Meyers, Keasler, and Hervey joined.
	Bonilla was indicted with four counts of indecency with a child. The evidence indicated that he began sexually abusing  his brother’s children between 1994 and 1996 and continued to do so until 2002. In the indictment, the prosecution charged the offense date as January 1, 1995, despite the fact that the evidence indicated most the abuse occurred afterwards. At trial, Bonilla was found guilty and the prosecutor asked the judge to “stack” Counts 3 and 4 (involving the oldest child) on top of Counts 1 and 2 (involving the youngest child). An exception to the Texas Penal Code in § 3.03, added in September of 1997, allows a trial judge to cumulate child sexual abuse sentences. However, the exception only applies to offenses occurring after September 1, 1997. Over Bonilla’s plea to deny the request, the trial judge “stacked” the sentences. On appeal, the court affirmed the trial judge’s decision.
	The Court of Criminal Appeals granted review to settle the issue of whether a trial judge can stack child sexual abuse sentences when the indictment lists an offense date before the amendment to § 3.03, but the evidence indicates that the abuse continued well after the amendment.
	The Court held that the trial judge did not err in his decision to stack the sentences because there was “some evidence” that demonstrated that the offenses occurred after the amendment’s effective date. The Court also held that because Bonilla failed to offer any legal or factual basis to his objection to the cumulation order at trial, he waived the argument on appeal.
	Because Bonilla did not show that the jury could not have found him guilty of an offense occurring after the effective date, combined with the ample evidence that the sexual abuse occurred both before and after 1997, the Court concluded that the jury’s verdict covered the entire time sexual abuse was occurring. The Court noted that in cases such as these, the defendant may request the State to elect a specific incident. If the State elects an incident occurring before September 1, 2007, a guilty sentence may not be cumulated with others. However, in this case no such request was made and the State did not specify an incident in particular. Additionally, there was considerable evidence, as opposed to “some evidence,” that the abuse continued after the effective date. As a result, the majority concluded that the trial judge did not abuse his discretion in stacking the sentences.

Judge Alcala filed a concurring opinion in which Judge Johnson joined:
	The concurring opinion agreed with the majority’s ultimate conclusion, but disagreed with its holding that an argument against cumulating child sexual assault sentences had to be made during trial in order to be used on appeal. Judge Alcala compared the “some evidence” test to the “sufficiency of the evidence” test, found in Jackson v. Virginia. Because challenges raised as to the sufficiency of the evidence do not require an objection at trial in order to be preserved, the concurring opinion disagreed with the majority and disagreed that it was Bonilla’s obligation to make the objection during trial.

Judge Price filed a dissenting opinion in which Judge Womack joined:
	The dissenting opinion argued that the State could just have easily alleged a specific incident and disagreed that the defendant had the burden to request the State to do so. Judge Price argued that the State should answer for the consequences resulting in uncertainty regarding whether the sentences should be stacked. Because the State is the beneficiary in a cumulation order, it has the burden to either allege a specific incident or suffer the consequences resulting from any remaining uncertainty. The dissenting opinion concluded that each of the defendant’s sentences should have been made to run concurrently and that each written judgment should be reformed to delete the cumulation orders.


