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Justice Lehrmann delivered the opinion of the Court.
Mary Cannon, mother of decedent Patrick Tate Dyess, initially filed suit against the Texas Department of Aging and Disability Services along with several of its employees. Cannon raised multiple common-law tort claims related to the death of Mr. Dyess during an incident at Brenham State School, which was operated by the Department. The Department moved to dismiss the employees pursuant to subsections 101.106(a) and (e) of the Texas Tort Claims Act, which provided that upon filing of a suit under the Act against a governmental unit and its employees, the employees shall be immediately dismissed. After the motion was filed, but prior to the trial court’s ruling, Cannon amended the complaint to include claims that the Department and its employees violated the constitutional rights of Mr. Dyess pursuant to 42 U.S.C. § 1983. The Department responded by arguing that a strict interpretation of subsection (e) of the Texas Tort Claims Act requires that once the motion to dismiss was filed by the Department, the employees were entitled to immediate dismissal. The trial court denied the motion to dismiss the suit, and the Fourteenth Court of Appeals affirmed.
Issue: Did the trial court err in denying the motion to dismiss under subsection 101.106(e) of the Texas Tort Claims Act, because a strict interpretation of the language requires dismissal “immediately” upon the governmental unit’s filing?
After review of the legislature’s purpose for enacting section 101.106, along with prior precedent, the Supreme Court of Texas held that filing a motion to dismiss pursuant to subsection 101.106(e) does not foreclose a plaintiff from amending her petition to assert claims not brought under the Texas Tort Claims Act. The purpose of subsection 101.106 (now called the “Election of Remedies” provision) was to prevent plaintiffs from suing governmental employees versus governmental units. The subsection, however, was limited to claims brought under the Act. Subsequently, claims that provide alternative statutory remedies, such as the Texas Commission on Human Rights Act or 42 U.S.C. § 1983, do not require dismissal if governmental employees are parties to the complaint. Moreover, the language within subsection (e) only requires that dismissal is mandatory, not that a dismissal occurs upon filing of the motion. Therefore, although Cannon conceded that her filing of the common-law tort claims against the Department and its employees resulted in an irrevocable election under 101.106(e), the timely filing of the amended complaint to include § 1983 claims, prior to the trial court’s ruling on the motion to dismiss under the Act, prevented dismissal of the employees from the action. 


National Property Holdings, L.P., v. Westergren
No. 13-0801
Case Summary written by Linda Castillo, Staff Member.

Per Curiam.
	Gordon Westergen was the first to enter into an option contract to purchase a 190-acre tract of land, but the owner also entered into option contracts with two other interested buyers. Westergen filed suit against the owner and the buyers to stop any further development or sale and the defendants, consequently, filed counterclaims (the Haynsworth litigation). National Property Holdings, L.P. (NPH) was also interested in acquiring the property but could not proceed while the litigation was underway. NPH’s consultant, Russell Plank, approached Westergren’s attorney and offered to help Westergren pay his attorney’s fees in the Haynsworth litigation in an attempt to acquire the property. Both Plank and NPH sent Westergren’s attorney a $5,000 check with the stated motive of becoming “partners.” 
	Once the litigation entered mediation, Plank attended on behalf of NPH, even though NPH was not a party to the suit. At mediation the parties agreed, in the form of a mediated settlement agreement (MSA), that NPH would purchase the property and all the defendants would release their rights to the properties and drop their counterclaims against Westergren. In return for Westergren’s agreement to settle the Haynsworth litigation, Plank orally promised to Westergren that he would become a partner with Plank and his brother Michael, president of NPH, and would receive $1 million plus interest in profits from NPH’s development and future sale of the property (the oral contract). The MSA, however, did not include this oral agreement. 
	After a few months, NPH sold 20 of the 190 acres and Westergren asked for his promised $1 million, but Plank replied that he could only pay Westergren $500,000 at the time. Plank gave Westergren the $500,000 check from NPH and Westergren signed a release. The release stated that Westergren agreed to relinquish any and all interest in the property and claims against NPH and others listed parties in exchange for the total payment of $500,000. Westergren admitted to not reading the release because he was in a hurry and did not have his reading glasses, but ultimately he signed it in the presence of a notary. Once Westergren did not receive any further payments, he read the release and realized what he had signed. NPH, Plank, and Plank’s brother (the Plank parties) refused to make any further payments and Westergren filed this suit against them asserting claims for breach of the oral contract, breach of partnership duties, common law and statutory fraud, and attorney’s fees. NPH filed counter claims for breach of contract, for breach of the MSA and the release by filing this suit. 
	At the trial level the jury found in favor of Westergren on all claims, but found that the Plank parties’ statutory and common law fraud caused Westergren $0.00 damages. The trial court, however, on the defendant’s motion granted a judgment notwithstanding the verdict and entered a take nothing judgment as to all parties, assessing costs against Westergren. Westergren appealed and the defendants filed cross-appeals. The appeals court held that there was more than a scintilla of evidence to support the jury’s findings that: an oral contract existed; Plank breached the oral contract; NPH paid $500,000 pursuant to the oral contract; this partial performance excepted the oral contract from the statute of frauds; Plank fraudulently induced Westergren to sign the release; and Westergren did not breach the MSA or the release by suing the Plank parties. 
	Before the Supreme Court of Texas, Westergren argued that he relied on Plank’s oral representation, but the Court held as a matter of law that reliance was not justifiable. Westergren could not justifiably rely on Plank’s statements about the content of the release, which directly conflicted with the release itself. Westergren chose not to read the release before he signed it and had ample opportunity to do so, either himself or by having the notary read it aloud to him. It concluded that Westergren’s evidence was legally insufficient to support the jury’s findings that he justifiably relied on Plank’s representations, and thus constitutes no evidence of fraudulent inducement. 
The Court also found that Plank’s oral contract was unenforceable under the statute of frauds. The Court did not accept Westergren’s partial performance exception to the statute of frauds argument because the performance on which the party relies must be unequivocally referable to the agreement. Westergren argued that that payment was directly referable to the oral contract, but the Court found that it could not be equivocally referable to the oral contract when the release specifically stated that the payment was made in exchange for Westergren’s agreement to the release. Also, the payment was made by NPH who was not a party to the oral contract, but only to the release. Finally, the partial performance exception does not allow for reliance on oral representations, but only on unintelligible or extraordinary performance without words of promise.  The Court held that there was nothing that could support the jury finding of partial performance to except the oral contract from the statute of frauds. 
The Court addressed Westergren’s tort claim for common law fraud, finding that Westergren did not appeal the court’s finding of and, therefore, cannot recover damages for fraud. Additionally, the Court held that the breach partnership duties claim, must fail because the oral contract was held unenforceable by the statute of frauds. 
Finally, the Court held that the court of appeals did not err in affirming the trial court’s judgment based on the jury verdict in favor of Westergren on the Plank parties’ claims for breach of MSA and release. The Court found that the MSA contained no language, which Westergren agreed not to sue the Plank parties, but in fact considered that parties may sue with a provision addressing attorney’s fees and expense. Similarily, the Court found that the release had no language preventing Westergren from bringing suit or that doing so would be a breach of the release. In fact, the Court found that the release provided parties with an affirmative defense if a suit was brought, but did not contain a covenant not to sue. 
[bookmark: _GoBack]The Court reversed the court of appeals’ judgment as to Westergren’s claim for breach of the oral contract, Westergren’s claim for attorney’s fees, and the trial court’s allocation of court costs. It reinstated the trial court’s judgment that Westergren take nothing on his claim for breach of the oral contract and for attorney’s and the trial court’s taxing of court costs against Westergern. Finally, affirming the court of appeals’ take-nothing judgment on Westergren’s partnership and fraud claims and on the Plank parties’ counterclaims. 
